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SUBJECT: 	 Proposed Regulatory Action to Implement Uniform Standards for 
Substance Abusing Licensees and Revision of the Disciplinary Guidelines 

STATEMENT OF ISSUES 

The Board is mandated to protect consumers from licensees who practice in an unsafe, 
incompetent, or impaired manner. In accordance with Business and Professions (B&P) 
Code, sections 2841.1 and 4501.1, protection of the public shall be the Board's highest 
priority in exercising its licensing , regulatory, and disciplinary functions . 

B&P Code section 315 (Senate Bill 1441, Chapter 548, Statutes of 2008) established a 
Substance Abuse Coordination Committee (SACC) to develop uniform standards to be 
used by healing arts boards in dealing with substance-abusing licensees within each 
boards jurisdiction . All healing arts boards are required to use the standards that were 
developed . 

Government Code section 11425.50(e) states that a penalty in an administrative 
disciplinary action may not be based on a guideline, criterion , bulletin , manual, instruction , 
order, standard of general application or other rule subject to Chapter 3.5 (commencing 
with Section 11340) unless it has been adopted as a regulation pursuant to Chapter 3.5 
(commencing with Section 11340). Accordingly, the Board's Disciplinary Guidelines 
(Guidelines) are established in regulation . 

In order to implement the uniform standards adopted by the SACC, they must be 
incorporated into existing regulations through revision of the Board 's Guidelines. 

Additionally, the Board's Guidelines were last revised effective October 29, 2008 and it has 
become necessary to clean up other sections of the Guidelines (see Attachments A and B) . 

BACKGROUND AND SUBJECT REVIEW 

The SACe was required to establish uniform and specific standards in sixteen areas by 
January 1, 2010. 

The SACe was comprised of the Executive Officers (EO) of all healing arts boards, the 
Director of the Department of Consumer Affairs (DCA) and the State Medical Director of the 
Department of Drug and Alcohol Programs. The Board's EO was a member of the SACC 
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and attended several meetings throughout the year. Additionally, a work group was 
established to assist the SACCo Marilyn Kimble, Probation Monitor, participated as a 
member of the work group and also attended several group and SACC meetings 
throughout the year. 

On November 16, 2009, the SACC adopted sixteen uniform standards to be used by all 
healing arts boards. 

The DCA Director encouraged the boards to promptly implement those standards that do 
not require legislation or regulatory changes. He also requested that the boards develop 
proposed statutory and/or regulatory changes, as needed , to fully implement the standards. 

Accordingly, Board staff worked on proposed amendments to the vocational nursing (VN) 
and psychiatric technician (PT) regulations regarding its Guidelines to include the uniform 
standards and to clean up other sections of the Guidelines. In the meantime, the Board 
was advised that the DCA established a SACC Subcommittee to review standard #4 
relative to required drug testing . A review of this standard was deemed necessary due to 
numerous concerns expressed during the public meetings regarding the frequency of 
testing required by this standard. 

A draft of proposed regulatory language to implement the uniform standards was 
developed by the Board and presented at its May 19, 2010 Board Meeting . However, no 
action was taken by the Board pending the outcome of the SACC's review of standard #4 
and possible revisions to that standard. 

The SACC subcommittee met on August 4, 2010 and March 9, 2011 . Public comment was 
received during these meetings. The subcommittee adopted revisions to Uniform 
Standard #4 which include a new testing frequency schedule, exceptions, other drug 
standards, petitions for reinstatement and outcomes. On April 11 , 2011 , the SACC 
adopted the Subcommittee's recommendations (see Attachment C). 

At the February 25, 2011 Board Meeting, the Board directed staff to prepare a rulemaking 
file and authorized the Executive Officer to make changes consistent with the intent of 
standard #4 relative to required drug testing. 

On July 22, 2011, the Notice of Proposed Changes was published in the California 
Regulatory Notice Register (see Attachment D). A copy of the Notice was mailed to all 
interested parties on the Board 's mail ing list. The proposed language was mailed to those 
individuals who requested a copy. 

On September 6, 2011, a public hearing was held at the Engineers' Board Hearing Room , 
2535 Capitol Oaks Drive (Third Floor) , Sacramento, California 95833. Only one comment 
was received during the hearing from Ann Lyles , Consultant for the California Association 
of Psychiatric Technicians, who indicated that the proposed regulations appear to be 
straightforward and clear. Additionally, written comments were received from Bonnie 
Castillo, Director of Government Relations for the California Nurses Association on 
September 6, 2011 (see Attachment F). 

At the September 9, 2011 Board Meeting, the Board tabled this item to the 
November 10, 2011 Board Meeting to allow Board staff to properly consider the comments 
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received by Ms. Castillo . The comments were considered and no changes to the proposed 
regulatory language were recommended . 

On October 27, 2011, the Legislative Counsel Bureau (LCB) issued an opInion on the 
adoption of the Uniform Standards by the healing arts boards (see Attachment G). In 
response to questions from Senator Curren D. Price, Jr., the LCB opined that the SACC 
was required to formally promulgate the Uniform Standards as regulations pursuant to the 
Administrative Procedures Act and that the healing arts boards are required to implement 
such standards. This opinion was provided to the Board on November 8, 2011. 

At the November 9, 2011 Board Meeting, the Board tabled its consideration and possible 
action on the proposed regulations to allow time for DCA to issue a response to the LCB's 
opinion or for any new information to emerge. On January 26, 2012, the Board received 
information from DCA that there was no indication that an SACC meeting will be called to 
pursue regulations. 

At the February 24, 2012 Board Meeting, the Board tabled its consideration and possible 
action on the proposed regulations to allow time for any new information and for DCA to 
issue a response. In response to the LCB's opinion, on February 29 , 2012, the Office of 
the Attorney General (OAG) issued an informal legal opinion (see Attachment H). The 
OAG opined that B&P Code section 315 does not itself trigger the need to issue the 
Uniform Standards as regulations; the SACC's adoption of the Uniform Standards does not 
need to undergo the formal rulemaking process under the Administrative Procedures Act; 
the healing arts boards must implement the Uniform Standards; and , if the Uniform 
Standards must be adopted as regulations , the individual healing arts boards would issue 
the regulations to implement the Uniform Standards. 

On April 5, 2012, after reviewing the LCB and OAG opinions , DCA issued its opinion to 
advise the healing arts boards of its opinion regarding raised questions (see Attachment I). 
DCA concurred with the LCB and the OAG that the healing arts boards do not have 
discretion to modify the content of the specific terms or conditions of probation that make 
up the Uniform Standards; and, unless the Uniform Standards specifically so provide, all of 
the Uniform Standards must be applied to cases involving substance-abusing licensees. 
DCA agreed with the OAG that the SACC does not have authority to adopt the Uniform 
Standards as regulations . The authority to promulgate the regulations necessary to 
implement the Uniform Standards lies with the individual healing arts boards. DCA 
recommended that the healing arts boards move forward as soon as possible to implement 
the mandate of B&P Code section 315 as it relates to Uniform Standards. 

Recommendations: 

1. 	 The Board approve the regulatory proposal to amend Division 25 of Title 16, California 
Code of Regulations, to amend sections 2524 (VN Regulations) and 2579.10 (PT 
Regulations) . 

2. 	 Direct staff to submit the rulemaking file to the DCA and to the Office of Administrative 
Law (OAL) for final approval ; and 

3. 	Authorize the Executive Officer to make non-substantive changes as are required by the 
Director of the DCA and the OAL. 
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Agenda Item #11.8. - Attachment A 


Board of Vocational Nursing and Psychiatric Technicians 

SPECIFIC LANGUAGE 

Vocational Nursing Regulations 

California Code of Regulations, Title 16, Division 25 , Chapter 1, Article 4, is amended to read: 

2524. Disciplinary Guidelines and Uniform Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Administrative Procedure Act 
(Government Code Section 11400 et seq.) the Board shall ffi.ef utilize the disciplinary guidelines 
entitled "Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" (Rev. 
6/191076/20111), which are hereby incorporated by reference. The Disciplinary Guidelines apply 
to all disciplinary matters; the Uniform Standards apply to a substance abusing licensee. 

ill Notwithstanding subsection (b), .ggeviation from tfiesethe guidelineDisciplinary 
Guidelines, including the standard conditions of probation, is appropriate where the 
Board, in its sole discretion, determines that the facts of the particular case warrant 
such a deviation - for example: the presence of mitigating or aggravating factors ; the 
age ofthe case; evidentiary problems. 

ilil If the conduct found to be a violation involves the use of drugs and/or alcohol, the 
licensee shall be presumed to be a substance abusing licensee for purposes of Section 
315 of the Business and Professions Code. If the licensee does not rebut that 
presumption, then the Uniform Standards for a substance abusing licensee shall apply 
unless the licensee establishes that, in his or her particular case, appropriate public 
protection can be provided with modification or omission of a specific standard as a 
telm of probation. 

W Notwithstanding the Disciplinary Guidelines, any proposed decision issued in 
accordance with the procedures set forth in Chapter 5 (commencing with Section 
11500) of Part 1 of Division 3 of Title 2 of the Government Code that contains any 
finding of fact that the licensee engaged in any act of sexual contact as defined in 
subdivision (c) of section 729 of the Business and Professions Code, with a patient, or 
has corrimitted an act or been convicted of a sex offense as defined in Section 44010 
of the Education code, shall contain an order revoking the license. The proposed 
decision shall not contain an order staYIng the revocation of the license. 

Note: Authority cited: Section 2854, Business and Professions Code; and Section 
11425.50(e), Government Code. Reference: Sections 315,315.2,315.4, 729,2875 , 2876 and 
2878 , Business and Professions Code; Section 44010. Education Code; and Sections 11400.20, 
11425.50(e), and 11500. Government Code. 
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Board of Vocational Nursing and Psychiatric Technicians 

SPECIFIC LANGUAGE 

Psychiatric Technician Regulations 

California Code of Regulations, Title 16, Division 25 , Chapter 2, A11icle 4, is amended to read: 

2579.10. Disciplinary Guidelines and Uniform Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Administrative Procedure Act 
(Government Code Section 11400 et seq.) the Board shall iElef utilize the disciplinary guidelines 
entitled "Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" (Rev. 
61191076/20111), which are hereby incorporated by reference. The Disciplinary Guidelines apply 
to all disciplinary matters; the Uniform Standards apply to a substance abusing licensee. 

ill Notwithstanding subsection (b), f)geviation from tfiesethe guidelineDisciplinary 
Guidelines, including the standard conditions of probation, is appropriate where the 
Board, in its sole discretion, determines that the facts of the particular case warrant 
such a deviation - for example: the presence of mitigating or aggravating factors; the 
age of the case; evidentiary problems. 

ill If the conduct found to be a violation involves the use of drugs and/or alcohol, the 
licensee shall be presumed to be a substance abusing licensee for purposes of Section 
315 of the Business and Professions Code. If the licensee does not rebut that 
presumption, then the Uniform Standards for a substance abusing licensee shall apply 
unless the licensee establishes that, in his or her particular case, appropriate public 
protection can be provided with modification or omission of a specific standard as a 
term of probation. 

10 Notwithstanding the DisCiplinary Guidelines, any proposed decision issued in 
accordance with the procedures set forth in Chapter 5 (commencing with Section 
11500) of Part 1 of Division 3 of Title 2 of the Government Code that contains any 
finding of fact that the licensee engaged in any act of sexual contact as defined in 
subdivision (c) of section 729 of the Business and Professions Code, with a patient, or 
has committed an act or been convicted of a sex offense as defined in Section 44010 
of the Education code, shall contain an order revoking the license. The proposed 
decision shall not contain an order staying the revocation of the license. 

Note: Authority cited: Section 4504, Business and Professions Code; and Section 
11425.50(e), Government Code. Reference: Sections 315 , 315.2, 315.4, 729, 4520 and 4521 , 
Business and Professions Code; Section 44010, Education Code; and Sections 11400.20, 
11425.50(e), and 11500, Government Code. 
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INTRODUCTION 


Business and Professions Code sections 2841.1 and 4501.1 mandate that 
protection of the public shall be the highest priority for the Board of 
Vocational Nursing and Psychiatric Technicians (Board) in exercising 
its licensing, regulatory, and disciplinary functions. Whenever the 
protection of the public is inconsistent with other interests sought to be 
promoted, the protection ofthe public shall be paramount. 

To facilitate uniformity of disciplinary orders and to ensure that its 
disciplinary policies are known, the Board adopted these Disciplinary 
Guidelines and Uniform Standards Related to Substance Abuse. 

Disciplinary Guidelines 

The guidelirwsDisciplinarv Guidelines are intended for use by 
individuals involved in disciplinary proceedings against vocational 
nurse and psychiatric technician licensees or applicants, including 
administrative law judges and attorneys, as well as the Board members 
who review proposed decisions and stipulations and have ultimate 
authority to make final decisions. 

While recognizing the concept that administrative law judges must be 
free to exercise their discretion, the Board requests that these the 
guidelinesDisciplinary Guidelines be followed to the extent possible and 
that any departures be noted and explained in the Proposed Decision. 

The Board requests that matters in extenuation and mitigation, as well 
as those in aggravation, be fully considered and noted in the Proposed 
Decision. Of primary importance is the effect the responderlt's 
Respondent 's conduct had or could have had on the health, safety, and 
welfare ofCalifornia consumers. 



Un iforin Standards Related to Substance Abuse 

Pursuant to Business and Professions Code section 315, the Department 
of Consumer Affairs (Department) Substance Abuse Coordination 
Committee fonnulated Uniform Standards Regarding Substance
Abusing Healing Arts Licensees (rev . . 412011) . The Board's Uniform 
Standards not othervvise incorporated into the Standard Conditions are 
found in Conditions of Probation 25, 26, 27, 28, 29, and 30. The 
Uniform Standards apply when dealing with substance-abusing 
licensees. 

If the conduct found to be a violation involves the use of drugs and/or 
alcohol, the licensee shall be presumed to be a substance abusing 
licensee. If the licensee does not rebut that presumption, then Conditions 
of Probation 25, 26 and 27 shall be imposed unless the licensee 
establishes that, in his or her particular case, appropriate public 
protection can be provided with modification or omission of a specific 
standard as a term ofprobation. 

Conditions of Probation 28, 29, and 30 shall be considered where the 
licensee is found to be a substance abuser, and, if the nature and 
circumstances of the particular case warrant, shall be imposed as 
probation conditions. 

The Board may impose more restrictive conditions, if necessary, to 
protect the public. 
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REGULATORY AUTHORITY 


California Code ofRegulations 
Title 16, Division 25 

Section 2524 (VN) & Section 2579.10 (PT): 

Disciplinmy Guidelines and Uniform Standards Related to Substance Abuse. 

In reaching a decision on a disciplinary action under the Administrative 
Procedure Act (Government Code section 11400 et seq.) the Board shall consider 
utilize the disciplinary guidelines entitled "Disciplinary Guidelines and Uniform 
Standards Related to Substance Abuse" (Rev. 6/19/(76120111), which are hereby 
incorporated by reference. The Uniform Standards apply to a substance abusing 
licensee. 

[glNotwithstanding subsection (b), f)geviation from these guidelines the 
Disciplinary Guidelines, including the standard conditions ofprobation, is 
appropriate where the Board, in its sole discretion, determines that the facts 
of the particular case warrant such a deviation - for exampleT~ the presence 
of mitigating or aggravating factors,' the age of the case,' evidentiary 
problems. 

@If the conduct found to be a violation involves the use of drugs andlor 
alcohol, the licensee shall be presumed to be a substance-abusing licensee 
for purposes of section 315 of the Code. If the licensee does not rebut that 
presumption, then the Uniform Standards for a substance abusing licensee 
shall apply unless the licensee establishes that, in his or her particular case, 
appropriate public protection can be provided with modification or omission 
ofa specific standard as a term ofprobation. 

{dNotwithstanding the DisciplinaJy Guidelines, any proposed decision issued 
in accordance with the procedures set forth in Chapter 5 (commencing with 
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code 
that contains any finding of fact that the licensee engaged in any act of 
sexual contact as defined in su'bdivision (c) of section 729 of the Business 
and Professions Code, with a patient, or has committed an act or been 
convicted of a sex offense as defined in Section 44010 of the Education 
Code, shall contain an order revoking the license. The proposed decision 
shall not contain an order staying the revocation ofthe license. 
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FACTORS rOBE CONSIDERED 


In determining whether revocation, suspension or probation should be imposed 
in a given disciplinary action, the following factors should be considered: 

~ Nature and severity ofthe act(s), offense (s), or crime(s) under consideration. 

~ Actual or potential harm to the public. 

~ Actual or potential harm to any patient. 

~ Overall disciplinary record. 

~ Overall criminal actions taken by any federal, state or local agency or court. 

~ Prior warnings on record or prior remediation. 

~ Number and/or variety ofcurrent violations. 

~ lvfitigati01"lMitigating or aggravating evidence. 

~ In case of a criminal conviction, compliance with terms of sentence and/or 
court-ordered probation. 

~ Time passed since the act(s) or offense(s) occurred. 

~ Ifapplicable, evidence ofproceedings to dismiss a conviction pursuant to Penal 
Code section 1203.4. 

}- Cooperation with the Board and other law enforcement or regulatory agencies. 

}- Other rehabilitation evidence. 
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SUMMARY LISTS OF THE 

STANDARD &AND OPTIONAL 

CONDITIONS OF PROBATION 


Standard Conditions ofProbation (1 -14);. 

The Standard Conditions of Probation (J - J4) are those conditions of probation 
which will generally appear in all cases involving probation as standard terms and 
conditions. 

1. Obey All Laws 

2. Compliance with Probation Program 

3. Submit Written Reports 

4. Notification ofAddress and Telephone Number Changem 

. 5. Notification ofResidency or Practice Outside ofState 

6. Meetings Wi-thwith Board Representative(s) 

7. Notification to Employerm 

8. Employment Requirements and Limitations 

9. Supervision Requirements 

10. Completion ofEducational Coursers) 


JJ. Maintenance of Valid License . 


12. Cost Recovery Requirements 

13. License Surrender 


J4. Violation ofProbation 
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Optional Conditions ofProbation (15 -- 25)~ 


The Optional Conditions o[Probation U5-25) are those conditions o[probation 
which address specific circumstances o[the case. 

~ If relevant to the violation, any of the optional conditions Optional Conditions 
may be included in the probation requirements. 

~ If the offense involves alcohol and/or drblgssubstance abuse, including alcohol, 
Conditions Optional Conditions 19- 2-522 are usually required (in addition to 
the Standard Conditions 1 - 14 and, i[ the licensee is found to be a substance
abuser, Uniform Standards Conditions 26-28). Optional Conditions 16-18~ 
and Conditions 29-31 are also recommended, ifrelevant. 

~ If the respondeJ"lt 'sRespondent 's license has been or will have been expired for 
over four (4) years by the time a decision is rendered, the Respondent shall be 
required to take and pass the licensure examination (Condition 24). 

~ If the case involves mental illness, Conditions 16-18 are recommended. 

15. Suspension ofLicense 

16. Examination by a Physician 

17. Psychiatric/Psychological Evaluation 

18. Psychotherapy 

19. Rehabilitation Program 

20. Chemical DependeJ"lcy>Addictive Behavior Support & Recovery GroUprr 

21 . Abstain/rom Controlled Substances 

22. Abstainfrom Use ofAlcohol and Products Containing Alcohol 

23. Submit Biological Fluid Samples 

24. Take and Pass Licensure Examination 

25. Restrictions on Licensed Practice 
vi 



SUMMARY LISTS OF 

UNIFORM STANDARDS - CONDITIONS OF 


PROBATION 


Required Conditions ofProbation (26 -- 28): 


The fOllowing Uniform Standards -- Conditions of Probation shall be imposed as 
probation conditions in cases where Respondent is placed on probation due to 
substance abuse. 

26. Submit to Drug Testing 

27. Positive Drug Test 

28. Major and Minor Violations 

Optional Conditions ofProbation (29 -- 31): 

The fOllowing UnifOrm Standards -- Conditions of Probation shall be considered 
and, if the circumstances of the case warrant, shall be imposed as probation 
conditions. 

29. Clinical Diagnostic Evaluation 

30. Group Meetings with Qualified Facilitator 

31. Worksite Monitor 
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DISCIPLINARY GUIDELINES 


STANDARD CONDITIONS 

OF PROBATION [1-14] 


1. OBEY ALL LAWS 


Respondent shall obey all federal , state and local laws at all times, including all 
statutes and regulations governing the license. Respondent shall submit, in writing, 
a full and detailed account of any and all violations of the law, including alleged 
violations, to the Board within fiv.e.-.f5j days of occurrence. This provision applies 
during any period of suspension or any other period of non-practice, in state or out 
of state. 

To ensure compliance with this condition, respondentRespondent shall submit 
fingerprints through the Department of Justice and Federal Bureau of Investigation 
within thirty (30j days of the effective date of the decisionDecision, unless the 
Board determines that fingerprints were previously submitted by the 
respondentRespondent to the Board. 

Respondent shall also submit to the Board a recent 2" x 2" photograph of 
himself/herself within thirty (30j · days of the effective date of the 
decisionDecision. 

If respondentRespondent is under a criminal court order, including probation or 
parole, and the order is violated, it shall be deemed a violation of these probation 
conditions. Respondent shall submit proof of satisfactory completion of any 
criminal probation or parole that ends after the effective date of the Board's 
Decision. Respondent shall submit certified copies of court documents related to 
the expungement of any convictionCs) if not previously submitted. 

2. COMPLIANCE WITH PROBATION PROGRAM 

Respondent shall fully comply with the conditions of probation established by the 
Board and shall cooperate with representatives of the Board in its monitoring and 
investigation of the respondent'sRespondent's compliance with the Probation 
Program. 

Upon successful completion of probation, the respondent' sRespondent's license 
will be fully restored. 
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3. SUBMIT WRITTEN REPORTS 


Respondent shall submit or cause to be submitted, under penalty of perjury, any 
written reports, or declarations and verifications of actions as required by the 
Board or its representatives. These reports or declarations shall contain statements 
relative to respondent ' sRespondent's compliance with all the conditions of the 
Board's Probation Program. 

Respondent shall immediately execute all release of information forms as may be 
required by the Board or its representatives. 

In the first report, respondentRespondent shall provide a list of all states and 
territories where he/she has ever been licensed as a vocational/practical nurse, 
psychiatric technician, or registered nurse. Respondent shall provide information 
regarding the status of each license and any change in license status during the 
period of probation. Respondent shall inform the Board if he/she applies for or 
obtains a new nursing or psychiatric technician license during the period of 
probation. 

Respondent shall provide a copy of the Board' s decisionDecision to the regulatory 
agency in every state and territory in which he/she has applied for or holds a 
vocational/practical nurse, psychiatric technician, and/or registered nurse license. 

4. 	 NOTIFICATION OF ADDRESS AND TELEPHONE NUMBER 
CHANGE(S) 

Respondent shall notify the Board, in writing, within fi.v.e.-.E5j days of any change 
in address or telephone number(s). 

Respondent's failure to claim mail sent by the Board may be deemed a violation of 
these probation conditions. 

5. 	 NOTIFICATION OF RESIDENCY OR PRACTICE OUTSIDE OF STATE 

Respondent shall notify the Board, in writing, within fi-v.e.-f5j days, if he/she leaves 
California to reside or practice in another state. Periods of residency or practice 
outside of California shall not apply toward a reduction of this probation time 
period. If respondentRespondent resides or practices outside of California, the 
period of probation shall be automatically extended for the same time period 
he/she resides or practices outside of California. The respondentRespondent shall 
provide written notice to the Board within Hv-e--E5j days of any change of residency 
or practice. 
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Respondent shall notify the Board, in writing, within Hve-f5j days, upon his/her 
return to California. 

6. MEETINGS WITH BOARD REPRESENTATIVE(S) 

Respondent shall appear in person at meetings as directed by the Board or its 
designated representatives. 

7. NOTIFICATION TO EMPLOYER(S) 

When currently employed or applying for employment in any capacity in any 
health care profession, respondentRespondent shall notify his/her employer of the 
probationary status of respondent' sRespondent's license. This notification to the 
respondent'sRespondent's current health care employer shall occur no later than 
the effective date of the Decision. The respondentRespondent shall notify any 
prospective health care employer of his/her probationary status with the Board 
prior to accepting such employment. At a minimum, this notification shall be 
accomplished by providing the employer or prospective employer with a copy of 
the Board's Accusation or Statement ofIssues and Disciplinary Decision. 

Respondent shall provide to the Board the namees), physical addresses), mailing 
addresses), and telephone number(s) of all health care employers and supervisors. 
Respondent shall complete the required consent forms and sign an agreement with 
his/her employer(s) and supervisor(s) authorizing the Board and the employer(s) 
and supervisor(s) to communicate regarding Respondent's work status, 
performance, and monitoring. 

The Health Care Profession includes, but is not limited to: Licensed Vocational 
Nurse, Psychiatric Technician, Registered Nurse, Medical Assistant, Paramedic, 
Emergency Medical Technician, Certified Nursing Assistant, Home Health Aide, 
and all other ancillary technical health care positions. 

Respondent shall cause each health care employer to submit to the Board all 
performance evaluations and any other employment related reports as required by 
the Board. Respondent shall notify the Board, in writing, of any difficulty in 
securing employer reports within five-E51 days of such an event. 

Respondent shall notify the Board, in writing, within fi:v.e-.E51 days of any change 
in employment status. Respondent shall notify the Board, in writing, if he/she is 
terminated or separated, regardless of cause, from any nursing or health care 
related employment with a full explanation of the circumstances sUlTounding the 
termination or separation. 
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8. EMPLOYMENT REQUIREMENTS AND LIMITATIONS 

Respondent shall work in his/her licensed capacity in the state of California. This 
practice shall consist of no less than s*--E61 continuous months and of no less than 
Wv'enty (201 hours per week. 

Respondent shall not work for a nurses l registry or in any private duty position, a 
temporary nurse placement agency, as a faculty member in an accredited or 
approved school of nursing, or as an instructor in a Board approved continuing 
education course except as approved, in writing, by the Board. Respondent shall 
work only on a regularly assigned, identified and predetermined work site(s) and 
shall not work in a float capacity except as approved, in writing, by the Board. 

9. SUPERVISION REQUIREMENTS 

Before commencing or continuing employment in any health care profession, 
respondentRespondent shall obtain approval from the Board of the supervision 
provided to the respondentRespondent while employed. 

Respondent shall not function as a charge nurse (i.e., work in any healthcare 
setting as the person who oversees or directs licensed vocational nurses, 
psychiatric technicians, certified nursing assistants, or unlicensed assistive 
personnel) or supervising psychiatric technician during the period of probation, 
except as approved, in writing, by the Board. 

10. COMPLETION OF EDUCATIONAL COURSE(S) 

Respondent, at his or herhis/her own expense, shall enroll and successfully 
complete a course(s)coursework substantially related to the violation(s) no later 
than the end of the first year of probation. 

The coursework shall be in addition to that required for license renewal. The 
Board shall notify the respondentRespondent of the course content and number of 
contact hours required. Within thirty (301 days of the Board's written notification 
of assignedcoursework, respondentRespondent shall submit a written plan to 
comply with this requirement. The Board shall approve such plan prior to 
enrollment in any course of study. 

Upon successful completion of the coursework, respondentRespondent shall 
submit "original" completion certificates to the Board within thirty (30) days of 
course completion. 
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11. MAINTENANCE OF VALID LICENSE 

Respondent shall , at all times , maintain an active current license with the Board, 
including any period of suspension. 

If an initial license must be issued (Statement of Issues) or a license is reinstated, 
probation shall not commence until a license is issued by the Board. Respondent 
must complete the licensure process within twe-(2) years from the effective date of 
the Board' s decisionDecision. 

Should respondentRespondent's license expire, by operation of law or otherwise, 
upon renewal or reinstatement, respondent ' sRespondent's license shall be subject 
to any and all conditions of this probation not previously satisfied. 

12. COST RECOVERY REQUIREMENTS 

Respondent shall pay to the Board costs associated with its investigation and 
enforcement pursuant to Business and Professions Code section 125.3 in the 
amount of$ 

Respondent shall be permitted to pay these costs in a payment plan approved by 
the Board with payments to be completed no later than three months prior to the 
end of the probation period. The filing of bankruptcy by respondentRespondent 
shall not relieve respondentRespondent of his/her responsibility to reimburse the 
Board for its investigation and prosecution costs. Failure to make payments in 
accordance with any formal agreement entered into with the Board or pursuant to 
any Decision by the Board shall be considered a violation of probation. 

If respondentRespondent has not complied with this condition during the 
probationary period, and respondentRespondent presents sufficient documentation 
of his/her good faith effort to comply with this condition, and if no other 
conditions have been violated, the Board or its representatives may, upon written 
request from the respondentRespondent, extend the probation period up to one 
year, without further hearing, in order to comply with this condition. During the 
extension, all original conditions of probation will apply . 

Except as provided above, the Board shall not renew or reinstate the license of any 
respondent who has failed to pay all the costs as directed in a Decision. 
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13. LICENSE SURRENDER 

During probation, if respondentRespondent ceases practicing due to retirement, 
health reasons, or is otherwise unable to satisfy the conditions of probation, 
respondentRespondent may surrender his/her license to the Board. The Board 
reserves the right to evaluate respondent' sRespondent' s request and to exercise its 
discretion whether to grant the request without further hearing. Upon formal 
acceptance of the tendered license, respondentRespondent will no longer be 
subject to the conditions of probation. 

Surrender of respondent'sRespondent's license shall be considered a disciplinary 
action and shall become a part of respondent' sRespondent's license history with 
the Board. A licensee who surrenders his/her license may petition the Board for 
reinstatement no sooner than the following minimum periods from the effective 
date of the disciplinary decisionDecision for the surrender: 

. ~ Three (31 years for reinstatement of a license surrendered for any reason other 
than a mental or physical illness; or 

~ GHe-E11 year for a license surrendered for a mental or physical illness. 

14. VIOLATION OF PROBATION 

If respondentRespondent violates the conditions of his/her probation, the Board, 
after giving respondentRespondent notice and an opportunity to be heard, may set 
aside the stay order and impose the stayed discipline 
(denial/revocation/suspension) of respondent'sRespondent's license. If during 
probation, an accusationAccusation or petition to revoke probationPetition to 
Revoke Probation has been filed against respondent'sRespondent's license or the 
Attorney General's Office has been requested to prepare an accusationAccusation 
or petition to revoke probationPetition to Revoke Probation against 
respondent' sRespondent's license, the probationary period shall automatically be 
extended and shall not expire until the accusationAccusation or petitionPetition 
has been acted upon by the Board. 
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OPTIONAL CONDITIONS 

OF PROBATION [15-25] 


15. SUSPENSION OF LICENSE 


Respondent is suspended from practice as a vocational nurse/psychiatric 
technician for month(s) (period not to exceed one year) beginning on the 
effective date of this decisionDecision. 

During suspension, all probation conditions are in full force and effect except 
those relating to actual practice. The period of suspension will not apply to the 
reduction of this probationary period. The probation shall be automatically 
extended for the same time period as the length of suspension. 

16. EXAMINATION BY A PHYSICIAN 

Within si)cty (60; days of the effective date of the Decision, respondentRespondent 
shall submit to a physical examination by a physician of his/her choice who meets 
minimum criteria established by the Board. The physician must be licensed in 
California and Board certified in Family Practice, Internal Medicine or a related 
specialty. The purpose of this examination shall be to determine ability to perform 
all professional duties with safety to self and to the public. Respondent shall 
provide the examining physician with a copy of the Board's Disciplinary Order 
prior to the examination. The cost of such examination shall be paid by tfie 
respondentRespondent. 

Respondent shall cause the physician to submit to the Board a written medical 
report in a format acceptable to the Board. This report shall be submitted within 
ninety (90; days of the effective date of the Decision. If the examining physician 
finds that respondentRespondent is not physically fit to practice or can only 
practice with restrictions, the examining physician shall notify the Board verbally 
within 24 hours and in writing within fi.v.e-E5; working days. The Board shall 
notify the respondentRespondent in writing of the examining physician's 
determination of unfitness to practice and shall order the respondentRespondent to 
cease or restrict licensed activities as a condition of probation. 

Respondent shall comply with this condition any order to cease or restrict his/her 
practice until the Board is satisfied of respondent' sRespondent' s fitness to practice 
safely and has so notified the respondentRespondent in writing. Respondent shall 
document compliance in the manner required by the Board. 
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17. PSYCHIATRIC/PSYCHOLOGICAL EVALUATION 

Within sixty (60j days of the effective date ofthe Decision, respondentRespondent 
shall submit to a psychiatric/psychological evaluation. The evaluation shall be 
performed by a psychiatrist licensed in California and Board certified in 
psychiatry, or by a clinical psychologist licensed in California. This evaluation 
shall be for the purpose of determining respondent'sRespondent's current mental, 
psychological, and emotional fitness to perform all professional duties with safety 
to self and to the public. Respondent shall provide the evaluator with a copy of 
the Board's Disciplinary Order prior to the evaluation. The cost of such evaluation 
shall be paid by the respondentRespondent. 

Respondent shall cause the evaluator to submit to the Board a written report 
concerning respondent'sRespondent's status and progress as well as such other 
information as may be requested by the Board. This report shall be submitted in a 
format acceptable to the Board within ninety (90j days from the effective date of 
the Decision. 

If the evaluator finds that respondentRespondent is not psychologically fit to 
practice safely, or can only practice with restrictions, the evaluator shall notify the 
Board verbally within 24 hours and in writing within fi.ve.--t5}-working days. The 
Board shall notify the respondentRespondent in writing of the evaluator's 
determination of unfitness to practice and shall order the respondentRespondent to 
cease or restrict licensed activities as a condition of probation. Respondent shall 
comply with this conditionany order to cease or restrict his/her practice until the 
Board is satisfied of respondent'sRespondent's fitness to practice safely and has so 
notified the respondentRespondent in writing. Respondent shall document 
compliance in the manner required by the Board. 

If the evaluator finds that psychotherapy is required, respondentRespondent shall 
participate in a therapeutic program at the Board's discretion. The cost of such 
therapy shall be paid by the respondentRespondent. 

18. PSYCHOTHERAPY 

Within sixty (60j days of the effective date of the Decision, respondentRespondent 
shall submit to the Board the name of one or more proposed therapists for prior 
approval. Respondent shall participate in ongoing psychotherapy with a 
California licensed or legally registered mental health professional who has been 
approved by the Board. Respondent shall provide the therapist with a copy of the 
Board's Disciplinary Order no later than the first therapy session. Therapy 
sessions shall be at least once a week unless otherwise determined by the Board. 
Respondent shall continue in such therapy at the Board's discretion. The cost of 
such therapy shall be paid by the respondentRespondent. 
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Respondent shall cause the therapist to submit to the Board a written report 
concerning respondent'sRespondentls psychotherapy status and progress as well as 
such other information as may be requested by the Board. The initial 
psychotherapy report shall be submitted in a format acceptable to the Board within 
ninety (901 days from the effective date of the Decision. Respondent shall cause 
the therapist to submit quarterly written reports to the Board concerning 
Respondent1s fitness to practice, progress in treatment, and to provide such other 
information as may be required by the Board. 

If the therapist finds that respondentRespondent is not psychologically fit to 
practice safely, or can only practice with restrictions, the therapist shall notify the 
Board verbally within 24 hours and in writing within fi.ve-E51 working days. The 
Board shall notify respondentRespondent in writing of the therapist1s 
determination of unfitness to practice and shall order the respondentRespondent to 
cease or restrict licensed activities as a condition of probation. Respondent shall 
comply with this conditionany order to cease or restrict his/her practice until the 
Board is satisfied of respondent'sRespondentls fitness to practice safely and has so 
notified the repondentRespondent in writing. Respondent shall document 
compliance with this condition in the manner required by the Board. 

19. REHABILITATION PROGRAM 

Within thirty (301 days of the effective date of the Decision, 
respondentRespondent shall enter a rehabilitation and monitoring program 
specified by the Board. Respondent shall successfully complete such treatment 
contract as may be recommended by the program and approved by the Board. 
Respondent shall submit written verification of successful completion of such 
treatment in a format acceptable to the Board within . thirty (301 days of 
completion. 

Components of the treatment contract shall be relevant to the violation and to the 
respondent'sRespondentls current status in recovery or rehabilitation. The 
components may include, but are not limited to: restrictions on practice and work 
setting, random bodily fluid testing, abstention from drugs and alcohol or other 
identified types of addictive behavior, use of work site monitors, participation in 
chemical dependencyaddictive behavior rehabilitation programs or groups, 
psychotherapy, counseling, psychiatric evaluations, and other appropriate 
rehabilitation or monitoring programs. The cost for participation in this program 
shall be paid by the respondentRespondent. 
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20. 	 CHEl\lICAL DEPENDENCYADDICTIVE BEHAVIOR SUPPORT & 
RECOVERYGROUPS 

Within five (5) days of the effective date of the Decision, respondentRespondent 
shall begin attendance at a chemical dependencyan addictive behavior support 
group (e.g. Alcoholics Anonymous, Narcotics Anonymous, Nurse Support Group, 
AI-Anon, Gamblers Anonymous). Verified documentation of attendance shall be 
submitted by the respondentRespondent with each written report as required by 
the Board. Respondent shall continue attendance in such a group for the duration 
of probation. 

21. 	 ABSTAIN FROM CONTROLLED SUBSTANCES 

Respondent shall completely abstain from the personal use or possession of 
controlled substances, as defined in the California Uniform Controlled Substances 
Act, and dangerous drugs as defined in Section 4021 and 4022 of the Business and 
Professions Code, except when lawfully prescribed by a licensed practitioner for a 
bona fide illness . 

22. 	 ABSTAIN FROM USE OF ALCOHOL AND PRODUCTS CONTAINING 
ALCOHOL 

Respondent shall completely abstain from the use of alcoholic beverages and 
products containing alcohol. 

23. 	 SUBMIT BIOLOGICAL FLUID SAMPLES 

Respondent shall immediately submit to biological fluid testing, at respondent's 
cost, upon request by the Board or its designee. There will be no confidentiality in 
test results; positive test results will be immediately reported to the Board and the 
respondent's current employer. 

24. 	 TAKE AND PASS LICENSURE EXAMINATION 

(Statement of Issues) 

Prior to commencing practice, Respondent shall take and pass the licensure exam 
currently required of new applicants within twe-E2j years from the effective date 
of the Board's decisionDecision. Respondent shall pay the established 
examination fees . 

This probationary period shall not commence until respodentRespondent has 
successfully passed the licensure examination and a license is issued by the Board. 
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(Reinstatement of License) 

Prior to resuming practice, respondentRespondent shall take and pass the licensure 
exam currently required of new applicants within twe-f2j years from the effective 
date of the Board's decisionDecision. Respondent shall pay the established 
examination fees. 

This probationary period shall not commence until the respondentRespondent has 
successfully passed the licensure examination and a license is issued by the Board. 

(Current License) 

Prior to resuming or continuing practice, respondentRespondent shall take and 
pass the licensure exam currently required of new applicants within twe-f2j years 
from the effective date of the Board' s decisionDecision. Respondent shall pay the 
established examination fees. 

This probationary period shall not commence until respondentRespondent has 
successfully passed the licensure examination and notice has been mailed to the 
respondentRespondent by the Board. 

25. RESTRICTIONS ON LICENSED PRACTICE 

Respondent shall practice only with a specified client population, in a specified 
practice setting, and/or engage in limited medical procedures. These restrictions 
shall be specifically defined in the Decision and be appropriate to the violation. 
Respondent shall be required to document compliance in the manner required by 
the Board. 
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UNIFORM STANDARDS 

FOR SUBSTANCE ABUSING LICENSEES 


UNIFORM STANDARDS - REQUIRED 

CONDITIONS OF PROBATION [26 -- 28] 


26. SUBMIT TO DRUG TESTING 

Respondent shall immediately submit to random, observed and directed drug 
testing, at Respondent's cost, upon request by the Board or its designee. 
Respondent shall be subject to the frequency of testing specified in Standard 4 of 
the Substance Abuse Coordination Committee's Uniform Standards Regarding 
Substance-Abusing Healing Arts Licensees (April 2011) established by the 
Substance Abuse Coordination Committee. Respondent shall make daily contact 
as directed by the Board to determine if he/she must submit to drug testing. 
Respondent shall submit his/her specimen on the same day that he/she is notified 
that a test is required. All alternative collection sites due to vacation or travel 
outside of California must be approved by the Board prior to the vacation or 
travel. 

Specimen collectors must either be certified by the Drug and Alcohol Testing 
Industry Association or have completed the training required to serve as a 
collector for the U.S. Department of Transportation. Specimen collectors shall 
adhere to the current U.S. Department of Transportation Specimen Collection 
Guidelines. Testing locations shall comply with the Urine Specimen Collection 
Guidelines published by the U.S. Department of Transportation. 

Laboratories shall be certified and accredited by the U.S. Department of Health 
and Human Services. 

A collection site must submit a specimen to the laboratory within 1 business day 
of receipt. A chain of custody shall be used on all specimens. The laboratory 
shall process results and provide legally defensible test results within 7 days of 
receipt of the specimen. The Board shall be notified of non-negative test results 
within 1 business day and shall be notified of negative test results within 7 
business days. 

There will be no confidentiality in test results. Positive test results will be 
immediately reported to the Board, Respondent's employer and worksite monitor, 
if any. 
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27. POSITIVE DRUG TEST 

When the Board confirms that a positlve drug test is evidence of use of a 
prohibited substance, Respondent has committed a major violation and the Board 
shall impose the consequences set forth in Major and Minor Violations. 

A positive result for a banned substance will result in Respondent being ordered to 
cease practice and subject his/her license to further disciplinary action. 

28. MAJOR AND MINOR VIOLATIONS 

Major Violations include, but are not limited to, the following: 
1. 	 Failure to complete a Board-ordered program; 
2. 	 Failure to undergo a required clinical diagnostic evaluation; 
3. 	 Committing mUltiple minor violations of probation conditions; 
4. 	 Treating a patient while under the influence of drugs or alcohol; 
5. 	 Committing any drug or alcohol offense that is a violation of the Business and 

Professions Code or state or federal law; 
6. 	 Failure to obtain biological testing for substance abuse; 
7. 	 Testing positive for a banned substance; and 
8. 	 Knowingly using, making, altering, or possessing any object or product in such 

a way as to defraud a drug test designed to detect the presence of alcohol or a 
controlled substance. 

If Respondent comtnits a major violation, the Board shall order Respo?dent to 
cease practice and refer the matter for disciplinary action or other action as 
determined by the Board. 

Minor Violations include, but are not limited to, the following: 
1. 	 Failure to submit required documentation in a timely manner; 
2. 	 Unexcused non-attendance at required meetings; 
3. 	 Failure to contact a monitor when required; and 
4. 	 Any other violations that do not present an immediate threat to the licensee or 

to the public. 

If Respondent commits a minor violation, the Board shall determine what action is 
appropriate. 
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UNIFORM STANDARDS - OPTIONAL 

CONDITIONS OF PROBATION [29 -- 31] 


29. CLINICAL DIAGNOSTIC EVALUATION 


Within 30 days of the effective date of the Decision and at any time upon order of 
the Board, Respondent shall undergo a clinical diagnostic evaluation. Respondent 
shall provide the evaluator with a copy of the Board's Decision prior to the clinical 
diagnostic evaluation being performed. The clinical diagnostic evaluation shall be 
conducted in accordance with acceptable professional standards for conducting 
substance abuse clinical diagnostic evaluations. The evaluator shall not have a 
financial, personal, or business relationship with the licensee with the last 5 years. 

The clinical diagnostic evaluation report shall set forth whether the licensee has a 
substance abuse problem, is a threat to himself/herself or others, and provide 
recommendations for substance abuse treatment, practice restrictions, or other 
recommendations related to the licensee's rehabilitation and safe practice. If the 
evaluator determines during the evaluation process that a licensee is a threat to 
himself/herself or others, the evaluator shall notify the Board within 24 hours of 
such a determination. 

Any time Respondent is ordered to undergo a clinical diagnostic evaluation, 
Respondent shall cease practice for a minimum of 30 days pending the results of 
the evaluation. During such time, Respondent shall submit to random drug testing 
at a minimum of 2 times per week. 

Respondent shall cause the evaluator to submit to the Board a written clinical 
diagnostic evaluation report within 10 days from the date the evaluation is 
complete, unless an extension, not to exceed 30 days, is granted to the evaluator 
by the Board. 

Respondent shall not return to practice until the Board determines that he/she is 
able to safely practice either full-time or part-time and has had at least 30 days of 
negative drug test results. In deciding what, if any work limitations will be placed 
on a license, the Board will consider the factors set forth in SACC Standard No.6. 
Respondent shall comply with any restrictions or recommendations made as a 
result of the clinical diagnostic evaluation. If a license is restricted to less than 
full-time practice, before requesting a modification to work full time, Respondent 
shall meet the criteria found in SACC Standard No. 11. 

Failure to undergo a clinical diagnostic evaluation when ordered to do so shall 
subject Respondent's license to further disciplinary action. 
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30. GROUP MEETINGS WITH QUALIFIED FACILITATOR 


Upon recommendation of the clinical evaluator and/or determination by the Board, 
Respondent shall participate in group support meetings led by a facilitator who 
meets the following qualifications and requirements: 

The meeting facilitator must have a minimum of 3 years experience in the 
treatment and rehabilitation of substance abuse and shall be licensed or certified 
by the State or other nationally certified organization(s). 

The meeting facilitator must not have a financial. personal. or business 
relationship with Respondent in the last 5 years. 

The meeting facilitator shall provide to the Board a signed document showing 
Respondent's name, the group name, the dates and location of the meetings, 
Respondent's attendance, and Respondent's level of participation and progress. 

The meeting facilitator shall report within 24 hours any unexcused absence to the 
Board. 

31. WORKSITE MONITOR 

Respondent shall submit the name of a proposed worksite monitor within 30 days 
of the effective date of the Decision. Respondent shall complete any required 
consent forms and sign an agreement with the worksite monitor and the Board 
regarding Respondent and the worksite monitor's requirements and reporting 
responsibilities as specified in Standard 7 of the Uniform Standards Regarding 
Substance-Abusing Healing Arts Licensees (April 20ll) established by the 
Substance Abuse Coordination Committee. If the worksite monitor terminates the 
agreement with Respondent and/or the Board, Respondent shall not practice until 
another worksite monitor is approved in writing by the Board. 

(Revised 6/19/076/20/11; Effective [insert dateD 
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BVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2007[June 20, 2011 ); Effective OetobeF 29,1008[date)) 

Disciplibary Violations 

.,;0. 

VN 
Program 

B&P Code 

PT 
Program 

B&P Code 

Maximum 
Discipline 

." 

Intermediate Discipline 

' ..', " 

Minimum Discipline 

Revocation4521(a) Revoc.Stayed: 3 Years Probation 2878(a) Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 

1. Unprofessional Conduct 
Standard Conditions] -] 4 

*Other Conditions 

Revocation Revoc.Stayed: 3 Years Probation 2878(a)(1) 4521 (a)(1) Revoc.Stayed: 2 Years Probation 2. Incompetence and/or Gross 
Standard Conditions 1-14 Standard Conditions ] -] 4 
*Other Conditions 

Negligence 

4521 (a) (2) Revocation Revoc.Stayed: 3 Years Probation 2878(a)(2)3. Conviction of Practicing 
Standard Conditions 1-1 4 
*Restricted Practice 824 

Medicine 

Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 2878(a)(3) 4521(a)(3)4. False or Misleading 
Standard Conditions 1-14 Standard Conditions 1-14Advertising 

2878(a)(4) 4521 (i) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 5. Excessive Force, 
Standard Conditions] -14Standard Conditions 1-14 Mistreatment or Abuse of 

*Restricted Practice 824 * Restricted Practice 824 
*Other Conditions 

Any Patient 
*Other Conditions 

Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 2878(a)(5) 4521(k)6. Failure to Maintain 
Standard Conditions 1-14 Standard Conditions 1-14 Confidentiality of Patient 

Medical Information 

Revoc. Stayed: 2 Years Probation Revoc. Stayed: 3 Years 7. Failure to Report 2878(a)(6) 4521(1) Revocation 
Standard Conditions 1-14 Standard Conditions 1-14 Commission of Act 

Prohibited by Section 
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BVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised JUDe 19,2()()7[June 20, 2011]; Effective Qetober 29,2()()8fdate)) 

DiscipHnary Violatitins 
" \TN Prdgbiin 

B&PCode 
T. 

PTProgram 
' B&PCOd~ 

' j", 

lVIaxiniliin 
Discipline 

, Jntel'mediate Discipline 
. 

Minimum Discipline 
" ~ -" 

4S21(b)2878(b) Revocation 

Fraud or 

Misrepresentation 


8. Procuring a License by 

Revoc.Stayed: 3 Years Probation 
Abortion 

2878(c) 4S21(c) Revocation9. Assisting With Criminal 
Standard Conditions 1-14 

Revocation Revoc.Stayed: 3 Years Probation 
Licensing Chapter 

2878(d) 4S21(d)10. Violating Terms of 
Standard Conditions 1-14 
*Other Conditions 

4S21(e) Revocation Revoc.Stayed: 3 Years Probation 
on Application for Initial 

2878(e)11. Making False Statement 
Standard Conditions 1-14 

License 
or Denial 
of License *Other Conditions 

4521 (f) Revocation2878(f) Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Substantially Related to 

12. CONVICTION 
Standard Conditions 1-14 Standard Conditions 1-14 

Functions of License 
or Denial 

*Restricted Practice ~24 *Other Conditions 

(Non-Drug Related) 


of License 
*Other Conditions 

2878(g) 4521(g) Revocation or 

as Proxy for Applicant 


13. Impersonating or Acting 
Denial of License 


on Exams 

Revoc.Stayed: 3 Years Probation 

Licensee or Permitting 
2878(h) 4521(h) Revocation14. Impersonating a 

Standard Conditions 1-14 
Others to Use License 

or Denial 
*Other Conditions of License 
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BVNFT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2007[June 20, 2011J; Effective Oetober 29,2008Idatej) 

tDiscipl~ary Violations 
.! 

'i "., ~ .. 

YNPtogram 
B&PCode 

• > 

.....J?T Program 
B&PCode 

Maximum 
Discipline I , • 

Intermediate Discipline 

. 
I', Minimum Discipline 

15. Assisting Physician to 2878(i) 45210) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Violate Medical Practice Standard Conditions 1-14 Standard Conditions 1-14 
Act *Restricted Practice B24 

16. Commission of Any Act 28780) 4521(n) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Involving Dishonesty Standard Conditions 1-14 Standard Conditions 1-14 

*Restricted Practice B24 

17. Sexual Misconduct 2878(k) 4521(m) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Related to Practice Standard Conditions 1-14 Standard Conditions 1-14 

*Restricted Practice ;&.3.24 

18. Sexual Misconduct 2878(k) 4521(m) -- --  Revocation (Required by 16 - -
Related to Practice c.c.R. §2S24(c) [VN] and 16 

C.C.R. §2579.10(c) [PT)) 
+819. Knowing Failure to 2878(1) 4521(0) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 

Follow Infection Control Standard Conditions 1-14 Standard Conditions 1-14 
Guidelines *Restricted Practice B24 

-1-920. Failure to Report Known 2878.1 4521.2 Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Violations Standard Conditions 1-14 Standard Conditions 1-14 

~21. Illegal Possession, 2878.5(a) 4521 (a)(4) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Prescribing, Self- Standard Conditions 1-14 Standard Conditions 1-14 
Administration of Support Groups 20 Support Groups 20 
Controlled Substances Abstain from Drugs 21 Abstain from Drugs 21 
or Dangerous Drugs Abstain from Alcohol 22 Abstain from Alcohol 22 

Drug Screens 23 Drug Screens 23 
Drug Screens 25 Drug Screens 25 
Positive Drug Tests 26 ' Positive Drug Tests 26 
Major/Minor Violations 27 Major/Minor Violations 27 
*Other Conditions *Other Conditions 
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BVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2007[June 20, 2011]; Effective Oetober 29,2008[date]) 

Disciplinary Violations \TN Program PT Program Intermediate Discipline Minimum Discipline 
B&P Code - B&P Code 

U22. Illegal Use of 
Drugs/Alcohol Posing 
Danger to Public & 
Impairs Ability to 
Practice 

2878.5(b) 4521(a)(5) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions I - I 4 
Exam by Physician 16 
Support/Recovery Groups 20 
Abstain from Drugs 21 
Abstain from Alcohol 22 
Drug Screens 23 
Restricted Practice 8-24 
Drug Screens 25 
Positive Drug Tests 26 
MajorlMinor Violations 27 
*Other Conditions 

Revoc.Stayed: 2 Years Probation 
Standard Conditions I -14 
SupportlRecovery Groups 20 
Abstain from Drugs 21 
Abstain from Alcohol 22 
Drug Screens 23 , 
Drug Screens 25 
Positive Drug Tests 26 
Major/Minor Violations 27 
*Other Conditions 

~23. CONVICTION of Drug 
or Alcohol Related 
Crimes 

2878.5(c) 4521 (a)(6) Revocation Revoc.Stayed: 3 Years Probation 
Standard Conditions 1-14 
SupportlRecovery Groups 20 
Abstain from Drugs 21 
Abstain from Alcohol 22 
Drug Screens 23 
Restricted Practice 8-24 
Drug Screens 25 
Positive Drug Tests 26 
Major/Minor Violations 27 
*Other Conditions 

Revoc.Stayed: 2 Years Probation 
Standard Conditions 1-14 
Support/Recovery Groups 20 
Abstain from Drugs 21 
Abstain from Alcohol 22 
Drug Screens 23 
Drug Screens 25 
Positive Drug Tests 26 
Major/Minor Violations 27 
*Other Conditions 
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BVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised June 19,2007[June 20, 2011]; Effective Oetober 29,2008[date)) 

Discipiinary Violations VN Program PTProgram Maximum 'Intermediate Discipline Minimum Discipline 
B&PCode B&PCode Disc,ipIiIi~.', " ~ '" 

~24. Confinement or 2878.5(d) 4521(a)(7) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation -
Committal for Addiction Standard Conditions 1-14 Standard Conditions 1-14 

Exam by Physician 16 Support Groups 20 
SupportlRecovery Groups 20 Abstain from Drugs 21 
Abstain from Drugs 21 Abstain from Alcohol 22 
Abstain from Alcohol 22 Drug Screens 23 
Drug Screens 23 Drug Testing 25 
Drug Testing 25 Positive Drug Tests 26 
Positive Drug Tests 26 Major/Minor Violations 27 
Major/Minor Violations 27 *Other Conditions 
*Psychiatric/Psychological 
Evaluation 17 
*Psychotherapy 18 
*Drug/Alcohol Rehab. 19 
*Rehab Program 19 
*Restricted Practice ~24 
*Diagnostic Evaluation 28 
*Oualified GrouQ Meetings 29 
*Worksite Monitor 30 
*Other Conditions 

2425. Falsify, Make Incorrect, 2878.5(e) 4521(a)(8) -- Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Inconsistent or Standard Conditions 1-14 Standard Conditions 1-14 
Unintelligible Drug Screens 23 *Other Conditions 
Entries Pertaining to *Drug Testing 25 
Drugs *Positive Drug Tests 26 

*MajorlMinor Violations 27 
*Other Conditions 

20. 




BVNPT: VIOLATIONS & RECOMMENDED DISCIPLINARY ACTIONS (Revised JURe 19,2007[June 20, 2011]; Effective OetobeF 29,2008fdatej) 

Disdpliha,ry Violations VNProgram PT Prografu ' Maximum · Intermediate Discipline I: Minimum Discipline 
B&PCode B&PCode Disciplipe.co,:, '~ ,. ~ ~ . ',' 1"0 

2S26. Disciplinary Action by 2878.8 4521.6(a) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Another State, Agency or Standard Conditions 1-14 Standard Conditions 1-14 
Licensing Board *Other Conditions 

U,27. Failure to Report Child, 2878(a) 4521(a) Revocation Revoc.Stayed: 3 Years Probation Revoc.Stayed: 2 Years Probation 
Elder or Dependent Adult CCR 16 CCR 16 Standard Conditions 1-14 Standard Conditions 1-14 
Abuse (Unprofessional 2520.1 2577.2 *Other Conditions *Other Conditions 
Conduct) 2520.2 2577.3 

2520.3 2577.4 

Important Notes: 

>- Conditions of Probation 1 through 14 are standard conditions of Qrobation. The Board reguests these standard conditions of Qrobation be 
imQosed on all disciQlinm cases resulting in Qrobation. 

>- Conditions of Probation 15 through 24 are oQtional conditions of Qrobation, which address sQecific circumstances of a case. 
>- Conditions ofProbation 25 through 27 must be imQosed as conditions of Qrobation for all substance-abusing licensees. 
>- Conditions of Probation 28 through 30 must be considered for all substance-abusing licensees and. if the circumstances of the case warrant. 

shall be imQosed as Qrobation conditions. 

If individual circumstances exist which justify omissions or deviations from these guidelines, the Board requests that this information be duly noted 
in the Proposed Decision issued by the Administrative Law Judge hearing the case. This will help the Board to better evaluate the Proposed 
Decision and to make an official Decision which accurately reflects the facts of each specific disciplinary matter. 

* Gj3tisf.l:alOther Conditions of Probation may be added based upon the underlying cause of discipline. 

(Revised 6/19/076120/11; Effective [insert dateD 
21. 
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#1 	SENATE BILL 1441 REQUIREMENT 

Specific requirements for a clinical diagnostic evaluation of the licensee, including , but not 
.Iimited to , required qualifications for the providers evaluating the licensee . 

.#1 	Uniform Standard 

If a healing arts board orders a licensee who is either in a diversion program or whose 

license is on probation due to a substance abuse problem to undergo a clinical diagnosis 

evaluation, the following applies: 


1. The clinical diagnostic evaluation shall be conducted by a licensed practitioner who: 

• 	 holds a valid , unrestricted license, which includes scope of practice to conduct a 
clinical diagnostic evaluation; 

• 	 has three (3) years experience in providing evaluations of health professionals 
with substance abuse disorders; and, 

• 	 is approved by the board . 

2. 	 The clinical diagnostic evaluation shall be conducted in accordance with acceptable 
professional standards for conducting substance abuse clinical diagnostic evaluations. 

3. 	 The clinical diagnostic evaluation report shall: 

• 	 set forth , in the evaluator's opinion , whether the licensee has a substance abuse 
problem; 

• 	 set forth, in the evaluator's opinion , whether the licensee is a threat to 
himself/herself or others; and, 

• 	 set forth, in the evaluator's opinion, recommendations for substance abuse 
treatment, practice restrictions , or other recommendations related to the licensee's 
rehabilitation and safe practice. . 

The evaluator shall not have a financial relationship , personal relationship , or business 

relationship with the licensee within the last five years . The evaluator shall provide an 

objective, unbiased , and independent evaluation . 


If the evaluator determines during the evaluation process that a licensee is a threat to 

himself/herself or others, the evaluator shall notify the board within 24 hours of such a 

determ ination. 
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For all evaluations, a final written report shall be provided to the board no later than ten (10) 
days from the date the evaluator is assigned the matter unless the evaluator requests 
additional information to complete the evaluation , not to exceed 30 days. 
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#2 SENATE BILL 1441 REQUIREMENT 

Specific requirements for the temporary removal of the licensee from practice, in order to 
enable the licensee to undergo the clinical diagnostic evaluation described in subdivision (a) 
and any treatment recommended by the evaluator described in subdivision (a) and approved 
by the board , and specific criteria that the licensee must meet before being permitted to return 
to practice on a full-time or part-time basis. 

#2 Uniform Standard 

The following practice restrictions apply to each licensee who undergoes a clinical 
diagnostic evaluation: 

1. 	 The Board shall order the licensee to cease practice during the clinical diagnostic 
evaluation pending the results of the clinical diagnostic evaluation and review by 
the diversion program/board staff. 

2. 	 While awaiting the results of the clinical diagnostic evaluation required in Uniform 
Standard #1 , the licensee shall be randomly drug tested at least two (2) times per 
week. 

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a 
diversion or probation manager shall determine, whether or not the licensee is safe to 
return to either part-time or fulltime practice. However, no licensee shall be returned to 
practice until he or she has at least 30 days of negative drug tests. 

• the license type ; 

• the licensee's history; 

• the documented length of sobriety/time that has elapsed since substance use 

• the scope and pattern of use; 

• the treatment history; 

• the licensee's medical history and current medical condition ; 

• the nature, duration and severity of substance abuse , and 

• whether the licensee is a threat to himself/herself or the public . 
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#3 SENATE BILL 1441 REQUIREMENT 

Specific requirements that govern the ability of the licensing board to communicate with the 
licensee's employer about the licensee's status or condition . 

#3 Uniform Standard 

If the licensee who is either in a board diversion program or whose license is on probation 
has an employer, the licensee shall provide to the board the names, physical addresses, 
mailing addresses, and telephone numbers of all employers and supervisors and shall give 
specific, written consent that the licensee authorizes the board and the employers and 
supervisors to communicate regarding the licensee's work status, performance, and 
monitoring. 
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#4 SENATE BILL 1441 REQUIREMENT 

Standards governing all aspects of required testing, including, but not limited to, frequency 
of testing, randomnicity , method of notice to the licensee, number of hours between the 
provision of notice and the test, standards for specimen collectors , procedures used by 
specimen collectors , the permissible locations of testing , whether the collection process 
must be observed by the collector, backup testing requirements when the licensee is on 
vacation or otherwise unavailable for local testing, requirements for the laboratory that 
analyzes the specimens, and the required maximum timeframe from the test to the receipt 
of the result of the test. 

#4 Uniform Standard 

The following standards shall govern all aspects of testing required to determine abstention 
from alcohol and drugs fo(any person whose license is placed on probation or in a 
diversion program due to substance use : 

TESTING FREQUENCY SCHEDULE 

A board may order a licensee to drug test at any time. Additionally, each licensee shall be 
tested RANDOMLY in accordance with the schedule below: 

Level Segments of 
Probation/Diversion 

Minimum Range of Number 
of Random Tests 

I Year 1 52-104 per year 

11* Year 2+ 36-104 per year 

*The minimum range of 36-104 tests identified in level II, is for the second year of 
probation or diversion , and each year thereafter, up to five (5) years. Thereafter, 
administration of one (1) time per month if there have been no positive drug tests in the 
previous five (5) consecutive years of probation or diversion . 

Nothing precludes a board from increasing the number of random tests for any reason . 
Any board who finds or has suspicion that a licensee has committed a violation of a 
board 's testing program or who has committed a Major Violation , as identified in Uniform 
Standard 10, may reestablish the testing cycle by placing that licensee at the beginning of 
level I, in addition to any other disciplinary action that may be pursued. 

EXCEPTIONS TO TESTING FREQUENCY SCHEDULE 

I. 	 PREVIOUS TESTING/SOBRIETY 
In cases where a board has evidence that a licensee has participated in a treatment 
or monitoring program requiring random testing , prior to being subject to testing by 
the board , the board may give consideration to that testing in altering the testing 

Page 8 of29 



UNIFORM STANDARDS 	 April 2011 

frequency schedule so that it is equivalent to this standard . 

II. 	 VIOLATION(S) OUTSIDE OF EMPLOYMENT 
An individual whose license is placed on probation for a single conviction or incident 
or two convictions or incidents, spanning greater than seven years from each other, 
where those violations did not occur at work or while on the licensee's way to work, 
where alcohol or drugs were a contributing factor, may bypass level I and participate 
in level II of the testing frequency schedule. 

III. NOT EMPLOYED IN HEALTH CARE FIELD 
A board may reduce testing frequency to a minimum of 12 times per year for any 
person who is not practicing OR working in any health care field. If a reduced 
testing frequency schedule is established for this reason, and if a licensee wants to 
return to practice or work in a health care field , the licensee shall notify and secure 
the approval of the licensee's board. Prior to returning to any health care 
employment, the licensee shall be subject to level I testing frequency for at least 60 
days. At such time the person returns to employment (in a health care field) , if the 
licensee has not previously met the level I frequency standard , the licensee shall be 
subject to completing a full year at level I of the testing frequency schedule, 
otherwise level II testing shall be in effect. 

IV. TOLLING 
A board may postpone all testing for any person whose probation or diversion is 
placed in a tolling status if the overall length of the probationary or diversion period is 
also tolled. A licensee shall notify the board upon the licensee's return to California 
and shall be subject to testing as provided in this standard. If the licensee returns to 
employment in a health care field , and has not previously met the level I frequency 
standard, the licensee shall be subject to completing a full year at level I of the 
testing frequency sc;:hedule, otherwise level II testing shall be in effect. 

V. 	 SUBSTANCE USE DISORDER NOT DIAGNOSED 
In cases where no current substance use disorder diagnosis is made, a lesser 
period of monitoring and toxicology screening may be adopted by the board, but not 
to be less than 24 times per year. 

OTHER DRUG STANDARDS 

Drug testing may be required on any day, including weekends and holidays. 

The scheduling of drug tests shall be done on a random basis , preferably by a computer 
program, so that a licensee can make no reasonable assumption of when he/she will be 
tested again. Boards should be prepared to report data to support back-to-back testing 
as well as , numerous different intervals of testing . 

Licensees shall be required to make daily contact to determine if drug testing is 

required. 
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Licensees shall be drug tested on the date of notification as directed by the board . 

Specimen collectors must either be certified by the Drug and Alcohol Testing Industry 
Association or have completed the training required to serve as a collector for the U.S. 
Department of Transportation. 

Specimen collectors shall adhere to the current U.S. Department of Transportation 
Specimen Collection Guidelines. 

Testing locations shall comply with the Urine Specimen Collection Guidelines published 
by the U.S. Department of Transportation, regardless of the type of test administered . 

Collection of specimens shall be observed. 

Prior to vacation or absence, alternative drug testing location(s) must be approved by 
the board. 

Laboratories shall be certified and accredited by the U.S. Department of Health and 
Human Services. 

A collection site must submit a specimen to the laboratory within one (1) business day 
of receipt. A chain of custody shall be used on all specimens. The laboratory shall 
process results and provide legally defensible test results within seven (7) days of 
receipt of the specimen. The appropriate board will be notified of non-negative test 
results within one (1) business day and will be notified of negative test results within 
seven (7) business days. 

A board may use other testing methods in place of, or to supplement biological fluid 
testing, if the alternate testing method is appropriate. 

PETITIONS FOR REINSTATEMENT 
Nothing herein shall limit a board's authority to reduce or eliminate the standards 
specified herein pursuant to a petition for reinstatement or reduction of penalty filed 
pursuant to Government Code section 11522 or statutes applicable to the board that 
contains different provisions for reinstatement or reduction of penalty. 

OUTCOMES AND AMENDMENTS 

For purposes of measuring outcomes and effectiveness, each board shall collect and 
report historical and post implementation data as follows: 

Historical Data - Two Years Prior to Implementation of Standard 
Each board should collect the following historical data (as available) , for a period of two 
years, prior to implementation of this standard, for each person subject to testing for 
banned substances, who has 1) tested positive for a banned substance, 2) failed to 
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appear or call in , for testing on more than three occasions , 3) failed to pay testing costs , 
or 4) a person who has given a dilute or invalid specimen. 

Post Implementation Data- Three Years 
Each board should collect the following data annually, for a period of three years, for 
every probationer and diversion participant subject to testing for banned substances, 
following the implementation of this standard . 

Data Collection 
The data to be collected shall be reported to the Department of Consumer Affairs and 
the Legislature, upon request, and shall include, but may not be limited to: 

Probationer/Diversion Participant Unique Identifier 
License Type 

. Probation/Diversion Effective Date 
General Range of Testing Frequency by/for Each Probationer/Diversion Participant 
Dates Testing Requested 
Dates Tested 
Identify the Entity that Performed Each Test 
Dates Tested Positive 
Dates Contractor (if applicable) was informed of Positive Test 
Dates Board was informed of Positive Test 
Dates of Questionable Tests (e.g. dilute, high levels) 
Date Contractor Notified Board of Questionable Test 
Identify Substances Detected or Questionably Detected 
Dates Failed to Appear 
Date Contractor Notified Board of Failed to Appear 
Dates Failed to Call In for Testing 
Date Contractor Notified Board of Failed to Call In for Testing 
Dates Failed to Pay for Testing 

. Date(s) Removed/Suspended from Practice (identify which) 
Final Outcome and Effective Date (if applicable) 
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#5 SENATE BILL 1441 REQUIREMENT 

Standards governing all aspects of group meeting attendance requirements , including , but 
not limited to , required qualifications for group meeting facilitators, frequency of required 
meeting attendance , and methods of documenting and reporting attendance or 
nonattendance by licensees. 

#5 Uniform Standard 

If a board requires a licensee to participate in group support meetings, the following shall 
apply: 

When determining the frequency of required group meeting attendance, the board shall 
give consideration to the following: 

• 	 the licensee's history; 

• 	 the documented length of sobriety/time that has elapsed since substance use; 

• 	 the recommendation of the clinical evaluator; 

• 	 the scope and pattern of use; 

• 	 the licensee's treatment history; and, 

• the nature, duration, and severity of substance abuse. 


Group Meeting Facilitator Qualifications and Requirements: 


1. 	 The meeting facilitator must have a minimum of three (3) years experience in the 
treatment and rehabilitation of substance abuse, and shall be licensed or certified by 
the state or other nationally certified organizations. 

2. 	The meeting facilitator must not have a financial relationship, personal relationship, 
or business relationship with the licensee within the last year. 

3. 	The group meeting facilitator shall provide to the board a signed document showing 
the licensee's name, the group name, the date and location of the meeting, the 
licensee's attendance, and the licensee's level of participation and progress. 

4. 	The facilitator shall report any unexcused absence within 24 hours. 
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#6 SENATE BILL 1441 REQUIREMENT 

Standards used in determining whether inpatient, outpatient, or other type of treatment is 
necessary. 

#6 Uniform Standard 

In determining whether inpatient, outpatient, or other type of treatment is necessary, the 
board shall consider the following criteria: 

• recommendation of the clinical diagnostic evaluation pursuant to Uniform Standard #1; 

• license type; 

• licensee's history; 

• documented length of sobriety/time that has elapsed since substance abuse; 

• scope and pattern of substance use; 

• licensee's treatment history; 

• licensee's medical history and current medical condition; 

• nature, duration, and severity of substance abuse, and 

• threat to himself/herself or the public. 
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#7 	SENATE BILL 1441 REQUIREMENT 

Worksite monitoring requirements and standards, including, but not limited to , required 
qualifications of worksite monitors, required methods of monitoring by worksite monitors, 
and required reporting by worksite monitors. 

#7 	Uniform Standard 

A board may require the use of worksite monitors. If a board determines that a worksite 
monitor is necessary for a particular licensee, the worksite monitor shall meet the following 
requirements to be considered for approval by the board. 

1. 	The worksite monitor shall not have financial, personal , or familial relationship with 
the licensee, or other relationship that could reasonably be expected to compromise 
the ability of the monitor to render impartial and unbiased reports to the board. If it is 
impractical for anyone but the licensee's employer to serve as the worksite monitor, 
this requirement may be waived by the board; however, under no circumstances 
shall a licensee's worksite monitor be an employee of the licensee. 

2. 	 The worksite monitor's license scope of practice shall include the scope of practice 
of the licensee that is being monitored , be another health care professional if no 
monitor with like practice is available, or, as approved by the board , be a person in a 
position of authority who is capable of monitoring the licensee at work. 

3. 	 If the worksite monitor is a licensed healthcare professional he or she shall have an 
active unrestricted license, with no disciplinary action within the last five (5) years. 

4 . 	The worksite monitor shall sign an affirmation that he or she has reviewed the terms 
and conditions of the licensee's disciplinary order and/or contract and agrees to 
monitor the licensee as set forth by the board. 

5. 	 The worksite monitor must adhere to the following required methods of monitoring 
the licensee: 

a) 	 Have face-to-face contact with the licensee in the work environment on a 
frequent basis as determined by the board , at least once per week. 

b) 	 Interview other staff in the office regarding the licensee's behavior, if 
applicable. 

c) 	 Review the licensee's work attendance. 
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Reporting by the worksite monitor to the board shall be as follows : 

1. 	 Any suspected substance abuse must be verbally reported to the board and the 
licensee's employer within one (1) business day of occurrence. If occurrence is not 
during the board 's normal business hours the verbal report must be within one (1) 
hour of the next business day. A written report shall be submitted to the board 
within 48 hours of occurrence. 

2. 	The worksite monitor shall complete and submit a written report monthly or as 

directed by the board. The report shall include: 


• the licensee's name; 

• license number; 

• worksite monitor's name and signature; 

• worksite monitor's license number; 

• worksite location(s); 

• dates licensee had face-to-face contact with monitor; 

• staff interviewed , if applicable; 

• attendance report; 

• any change in behavior and/or personal habits; 

• any indicators that can lead to suspected substance abuse . 

The licensee shall complete the required consent forms and sign an agreement with the 
worksite monitor and the board to allow the board to communicate with the worksite monitor. 
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#8 SENATE BILL 1441 REQUIREMENT 


Procedures to be followed when a licensee tests positive for a banned substance. 


#8 Uniform Standard 


When a licensee tests positive for a banned substance: 


1. 	 The board shall order the licensee to cease practice; 

2. 	 The board shall contact the licensee and instruct the licensee to leave work; and 

3. 	The board shall notify the licensee's employer, if any, and worksite monitor, if any, that 
the licensee may not work. 

Thereafter, the board should determine whether the positive drug test is in fact evidence of 
prohibited use. If so, proceed to Standard #9. If not, the board shall immediately lift the cease 
practice order. 

In determining whether the positive test is evidence of prohibited use, the board should, as 

applicable: 


1. 	 Consult the specimen collector and the laboratory; 

2. 	 Communicate with the licensee and/or any physician who is treating the licensee; and 

3. 	Communicate with any treatment provider, including group facilitator/s . 
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#9 SENATE BILL 1441 REQUIREMENT 

Procedures to be followed when a licensee is confirmed to have ingested a banned 
substance. 

#9 Uniform Standard 

When a board confirms that a positive drug test is evidence of use of a prohibited substance, 
the licensee has committed a major violation, as defined in Uniform Standard #10 and the 
board shall impose the consequences set forth in Uniform Standard #10. 
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#10 SENATE BILL 1441 REQUIREMENT 

Specific consequences for major and minor violations . In particular, the committee shall 
consider the use of a "deferred prosecution" stipulation described in Section 1000 of the 
Penal Code, in which the licensee admits to self-abuse of drugs or alcohol and surrenders 
his or her license. That agreement is deferred by the agency until or unless licensee 
commits a major violation , in which case it is revived and license is surrendered. 

#10 Uniform Standard 

Major Violations include, but are not limited to : 

1. 	 Failure to complete a board-ordered program; 

2. 	 Failure to undergo a required clinical diagnostic evaluation; 

3. 	 Multiple minor violations ; 

4. 	 Treating patients while under the influence of drugs/alcohol; 

5. 	 Any drug/alcohol related act which would constitute a violation of the practice act or 
state/federal laws; 

6. 	 Failure to obtain biological testing for substance abuse; 

7. 	Testing positive and confirmation for substance abuse pursuant to Uniform Standard 
#9; 

8. 	 Knowingly using, making, altering or possessing any object or product in such a way 
as to defraud a drug test designed to detect the presence of alcohol or a controlled 
substance . 

Consequences for a major violation include, but are not limited to : 

1. 	 Licensee will be ordered to cease practice. 

a) the licensee must unoergo a new clinical diagnostic evaluation , and 

b) the licensee must test negative for at least a month of continuous drug testing 
before being allowed to go back to work. 

2. 	Termination of a contract/agreement. 

3. 	 Referral for disciplinary action, such as suspension , revocation , or other action as 
determined by the board . 
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Minor Violations include, but are not limited to: 

1. 	 Untimely receipt of required documentation; 

2. 	 Unexcused non-attendance at group meetings; 

3. 	Failure to contact a monitor when required ; 

4. 	 Any other violations that do not present an immediate threat to the violator or to the 
public. 

Consequences for minor violations include, but are not limited to: 

1. 	 Removal from practice; 

2. 	 Practice limitations; 

3. 	 Required supervision ; 

4. 	 Increased documentation; 

5. 	 Issuance of citation and fine or a warning notice; 

6. 	 Required re-evaluation/testing; 

7. 	Other action as determined by the board . 

Page 19 of29 



UNIFORM STANDARDS 	 April 2011 

#11 SENATE BILL 1441 REQUIREMENT 

Criteria that a licensee must meet in order to petition for return to practice on a full time 
basis. 

#11 Uniform Standard 

"Petition" as used in this standard is an informal request as opposed to a "Petition 
for Modification" under the Administrative Procedure Act. 

The licensee shall meet the following criteria before submitting a request (petition) to return 
to full time practice: 

1. 	 Demonstrated sustained compliance with current recovery program. 

2. 	 Demonstrated the ability to practice safely as evidenced by current work site reports , 
evaluations, and any other information relating to the licensee's substance abuse. 

3. 	 Negative drug screening reports for at least six (6) months, two (2) positive worksite 
monitor reports, and complete compliance with other terms and conditions of the 
program. 
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#12 SENATE BILL 1441 REQUIREMENT 

Criteria that a licensee must meet in order to petition for reinstatement of a full and 
unrestricted license. 

#12 Uniform Standard 

"Petition for Reinstatement" as used in this standard is an informal request (petition) 
as opposed to a "Petition for Reinstatement" under the Administrative Procedure 
Act. 

The licensee must meet the following criteria to request (petition) for a full and unrestricted 
license. 

1. 	 Demonstrated sustained compliance with the terms of the disciplinary order, if 
applicable. 

2. 	 Demonstrated successful completion of recovery program, if required . 

3. 	 Demonstrated a consistent and sustained participation in activities that promote and 
support their recovery including , but not limited to , ongoing support meetings, 
therapy, counseling , relapse prevention plan, and community activities . 

4. 	 Demonstrated that he or she is able to practice safely. 

5. 	 Continuous sobriety for three (3) to five (5) years . 
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#13 SENATE BILL 1441 REQUIREMENT 

If a board uses a private-sector vendor that provides diversion services, (1) standards for 
immediate reporting by the vendor to the board of any and all noncompliance with process 
for providers or contractors that provide diversion services , including , but not limited to, 
specimen collectors, group meeting facilitators, and worksite monitors; (3) standards 
requiring the vendor to disapprove and discontinue the use of providers or contractors that 
fail to provide effective or timely diversion services; and (4) standards for a licensee's 
termination from the program and referral to enforcement. 

#13 Uniform Standard 

1. 	A vendor must report to the board any major violation, as defined in Uniform Standard 
#10, within one (1) business day. A vendor must report to the board any minor 
violation, as defined in Uniform Standard #10, within five (5) business days. 

2. 	A vendor's approval process for providers or contractors that provide diversion services , 
including, but not limited to , specimen collectors , group meeting facilitators, and 
worksite monitors is as follows: 

(a) Specimen Collectors: 

(1) The provider or subcontractor shall possess all the materials, equipment, and 
technical expertise necessary in order to test every licensee for which he or 
she is responsible on any day of the week. 

(2) The provider or subcontractor shall be able to scientifically test for urine, 
blood , and hair specimens for the detection of alcohol, illegal, and controlled 
substances. 

(3) The provider or subcontractor must provide collection sites that are located in 
areas throughout California . 

(4) The provider or subcontractor must have an automated 24-hour toll-free 
telephone system and/or a secure on-line computer database that allows the 
participant to check in daily for drug testing . 

(5) The provider or subcontractor must have or be subcontracted with operating 
collection sites that are engaged in the business of collecting urine, blood , 
and hair follicle specimens for the testing of drugs and alcohol within the State 
of California. 

(6) The provider or subcontractor must have a secure, HIPAA compliant, website 
or computer system to allow staff access to drug test results and compliance 
reporting information that is available 24 hour's a day. 
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(7) The provider or subcontractor shall employ or contract with toxicologists that are 
licensed physicians and have knowledge of substance abuse disorders and the 
appropriate medical training to interpret and evaluate laboratory drug test results , 
medical histories , and any other information relevant to biomedical information . 

(8) A toxicology screen will not be considered negative if a positive result is obtained 
while practicing, even if the practitioner holds a valid prescription for the 
substance. 

(9) Must undergo training as specified in Uniform Standard #4 (6) . 

(b) Group Meeting Facilitators: 

A group meeting facilitator for any support group meeting: 

(1) must have a minimum of three (3) years experience in the treatment and 

rehabilitation of substance abuse; 


(2) must be licensed or certified by the state or other nationally certified organization; 

(3) must not have a financial relationship , personal relationship, or business 

relationship with the licensee within the last year; 


(4) shall report any unexcused absence within 24 hours to the board , and, 

(5) shall provide to the board a signed document showing the licensee's name, the 
group name, the date and location of the meeting, the licensee's attendance, and 
the licensee's level of participation and progress. 

(c) Work Site Monitors: 

The worksite monitor must meet the following qualifications: 

(1) Shall not have financial, personal, or familial relationship with the licensee, or 
other relationship that could reasonably be expected to compromise the ability of 
the monitor to render impartial and unbiased reports to the board. If it is 
impractical for anyone but the licensee's employer to serve as the worksite 
monitor, this requirement may be waived by the board ; however, under no 
circumstances shall a licensee's worksite monitor be an employee of the 
licensee. 

(2) The monitor's licensure scope of practice shall include the scope of practice of 
the licensee that is being monitored , be another health care professional if no 
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monitor with like practice is available, or, as approved by the board, be a person 
in a position of authority who is capable of monitoring the licensee at work. 

(3) Shall have an active unrestricted license, with no disciplinary action within the 
last five (5) years . 

(4) Shall sign an affirmation that he or she has reviewed the terms and conditions of 
the licensee's disciplinary order and/or contract and agrees to monitor the 
licensee as set forth by the board. 

2. 	The worksite monitor must adhere to the following required methods of monitoring 
the licensee: 

a) Have face-to-face contact with the licensee in the work environment on a 
frequent basis as determined by the board , at least once per week. 

b) Interview other staff in the office regarding the licensee's behavior, if applicable. 

c) Review the licensee's work attendance . 

3. 	Any suspected substance abuse must be verbally reported to the contractor, the 
board, and the licensee's employer within one (1) business day of occurrence. If 
occurrence is not during the board's normal business hours the verbal report must 
be within one (1) hour of the next business day. A written report shall be submitted 
to the board within 48 hours of occurrence. 

4 . 	The worksite monitor shall complete and submit a written report monthly or as 
directed by the board. The report shall include: 

• 	 the licensee's name; 

• 	 license number; 

• 	 worksite monitor's name and signature; 

• 	 worksite monitor's license number; 

• 	 worksite location(s) ; 

• 	 dates licensee had face-to-face contact with monitor; 

• 	 staff interviewed, if applicable; 

• 	 attendance report; 

• 	 any change in behavior and/or personal habits ; 
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• any indicators that can lead to suspected substance abuse. 

(d) Treatment Providers 

Treatment facility staff and services must have: 

(1) Licensure and/or accreditation by appropriate regulatory agencies; 

(2) Sufficient resources available to adequately evaluate the physical and mental 
needs of the client, provide for safe detoxification, and manage any medical 
emergency; 

(3) Professional staff who are competent and experienced members of the clinical 
staff; 

(4) Treatment planning involving a multidisciplinary approach and specific aftercare 
plans; 

(5) Means to provide treatment/progress documentation to the provider. 

(e) General Vendor Requirements 

The vendor shall disapprove and discontinue the use of providers or contractors 
that fail to provide effective or timely diversion services as follows : 

(1) The vendor is fully responsible for the acts and omissions of its subcontractors 
and of persons either directly or indirectly employed by any of them. No 
subcontract shall relieve the vendor of its responsibilities and obligations . All 
state policies, guidelines, and requirements apply to all subcontractors. 

(2) If a subcontractor fails to provide effective or timely services as listed above, but 
not limited to any other subcontracted services, the vendor will terminate services 
of said contractor within 30 business days of notification of failure to provide 
adequate services. 

(3) The vendor shall notify the appropriate board within five (5) business days of 
termination of said subcontractor. 
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#14 SENATE BILL 1441 REQUIREMENT 

If a board uses a private-sector vendor that provides diversion services , the extent to which 
licensee participation in that program shall be kept confidential from the public. 

#14 Uniform Standard 

The board shall disclose the following information to the public for licensees who are 
participating in a board monitoring/diversion program regardless of whether the licensee is 
a self-referral or a board referral. However, the disclosure shall not contain information that 
the restrictions are a result of the licensee's participation in a diversion program . 

• Licensee's name; 

• Whether the licensee's practice is restricted , or the license is on inactive status; 

• A detailed description of any restriction imposed. 
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#15 SENATE BILL 1441 REQUIREMENT 

If a board uses a private-sector vendor that provides diversion services , a schedule for 
external independent audits of the vendor's performance in adhering to the standards 
adopted by the committee. 

#15 Uniform Standard 

1. 	 If a board uses a private-sector vendor to provide monitoring services for its 
licensees , an external independent audit must be conducted at least once every 
three (3) years by a qualified, independent reviewer or review team from outside the 
department with no real or apparent conflict of interest with the vendor providing the 
monitoring services. In addition , the reviewer shall not be a part of or under the 
control of the board. The independent reviewer or review team must consist of 
individuals who are competent in the professional practice of internal auditing and 
assessment processes and qualified to perform audits of monitoring programs. 

2. 	The audit must assess the vendor's performance in adhering to the uniform 
standards established by the board . The reviewer must provide a report of their 
findings to the board by June 30 of each three (3) year cycle . The report shall 
identifyany material inadequacies, deficiencies, irregularities, or other non
compliance with the terms of the vendor's monitoring services that would interfere 
with the board's mandate of public protection. 

3. 	 The board and the department shall respond to the findings in the audit report. 

Page 27 of29 



UNIFORM 5TANDARDS April 2011 

#16 SENATE BILL 1441 Requirement 

Measurable criteria and standards to determine whether each board's method of dealing 
with substance-abusing licensees protects patients from harm and is effective in assisting 
its licensees in recovering from sUbstance abuse in the long term . 

#16 Uniform Standard 

Each board shall report the following information on a yearly basis to the Department of 
Consumer Affairs and the Legislature as it relates to licensees with substance abuse 
problems who are either in a board probation and/or diversion program. . 

• Number of intakes into a diversion program 

• Number of probationers whose conduct was related to a substance abuse problem 

• Number of referrals for treatment programs 

• Number of relapses (break in sobriety) 

• Number of cease practice orders/license in-activations 

• Number of suspensions 

• Number terminated from program for noncompliance 

• Number of successful completions based on uniform standards 

• Number of major violations ; nature of violation and action taken 

• Number of licensees who successfully returned to practice 

• Number of patients harmed while in diversion 

The above information shall be further broken down for each licensing category, specific 
substance abuse problem (i.e. cocaine , alcohol , Demerol etc.), whether the licensee is in a 
diversion program and/or probation program. 

If the data indicates that licensees in specific licensing categories or with specific substance 
abuse problems have either a higher or lower probability of success, that information shall 
be taken into account when determining the success of a program . It may also be used to 
determine the risk factor when a board is determining whether a license should be revoked 
or placed on probation . 
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The board shall use the following criteria to determine if its program protects patients from 
harm and is effective in assisting its licensees in recovering from substance abuse in the 
long term . 

• 	 At least 100 percent of licensees who either entered a diversion program or whose 
license was placed on probation as a result of a substance abuse problem 
successfully completed either the program or the probation , or had their license to 
practice revoked or surrendered on a timely basis based on noncompliance of those 
programs. 

• 	 At least 75 percent of licensees who successfully completed a diversion program or 
probation did not have any substantiated complaints related to substance abuse for 
at least five (5) years after completion. 
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TITLE 16. BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS 

NOTICE IS HEREBY GIVEN that the Board of Vocational Nursing and Psychiatric Technicians (Board) 
is proposing to take the action described in the Informative Digest. Any person interested may present 
statements or arguments orally or in writing relevant to the action proposed at a hearing to be held : 

Date: September 6, 2011 
Time: 10:00 a.m. 
Board for Professional Engineers & Land Surveyors 
2535 Capitol Oaks Drive, 3rd Floor Conference Room 
Sacramento, California 95833 

Written comments, including those sent by mail, facsimile, or e-mail to the addresses listed under 
Contact Person in this Notice, must be received by the Board at its office not later than 5:00 P.M. on 
September 5, 2011, or must be received by the Board at the hearing. The Board, upon its own motion 
or at the instance of any interested party, may thereafter adopt the proposals substantially as described 
below or may modify such proposals if such modifications are sufficiently related to the original text. 
With the exception of technical or grammatical changes, the full text of any modified proposal will be 
available for fifteen (15) days prior to its adoption from the person designated in this Notice as the 
contact person and will be mailed to those persons who submit written or oral testimony related to this 
proposal or who have requested notification of any changes to the proposal. 

AUTHORITY AND REFERENCE 

Pursuant to the authority vested by sections 2854 and 4504 of the Business and Professions (B&P) 
Code and section 11425.50(e) of the Government Code; and to implement, interpret or make specific 
sections 315 , 315.2, 315.4, 475, 729, 2875, 2876, 2878, 4520, and 4521 of said Code, as well as 
sections 11400.20, 11400.25.50(e) and 11500 of the Government Code and section 44010 of the 
Education Code, the Board is considering changes to Division 25 of Title 16 of the California Code of . 
Regulations (CCR). 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

The Board 's highest priority is protection of California consumers . B&P Code sections 2841.1 of the 
Vocational Nursing (VN) Practice Act and 4501 .1 of the Psychiatric Technician (PT) law mandate that 
the protection ot' the public shall be the highest priority of the Board in exercising its licensing, 
regulatory, and disciplinary functions . Whenever the protection of the public is inconsistent with other 
interests sought to be promoted, the protection of the public shall be paramount. 

The Board is authorized to investigate the criminal conviction history of applicants and licensees, 
subsequent arrests, allegations of unprofessional conduct, and unsafe or incompetent practice by 
licensed vocational nurses and psychiatric technicians . The Board is authorized to discipline licensees 
and applicants who may jeopardize the health, safety and welfare of the consumer. 

B&P Code section 2854 (VN) and section 4504 (PT) authorize the Board to adopt, amend, or repeal , 
such rules and regulations as may be reasonably necessary to enable it to carry into effect the 
provisions of the Vocational Nursing Practice Act and the Psychiatric Technicians Law. 

Government Code Section 11425.50(e) requires that a penalty in an administrative disciplinary action 
may not be based on a guideline, criterion, bulletin, manual, instruction, order, standard of general 
application or other rule subject to Chapter 3.5 (commencing with Section 11340) unless it has been 
adopted as a regulation pursuant to Chapter 3.5 (commencing with Section 11340). 
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The Board established its Disciplinary Guidelines to facilitate uniformity of disciplinary orders and to 
ensure that its disciplinary policies are known. The Guidelines are intended for use by individuals 
involved in disciplinary proceedings against vocational nurse and psychiatric technician licensees or 
applicants, including administrative law judges and attorneys, as well as the Board members who 
review proposed decisions and stipulations and have ultimate authority to make final decisions. 

SPECIFIC CHANGES AND FACTUAL BASIS/RATIONALE: 

Amend Sections 2524 (VN) and 2579.10 (PT) 
B&P Code section 315 (Senate Bill 1441, Chapter 548, Statutes of 2008) established a Substance 
Abuse Coordination Committee (SACC) to develop uniform standards for substance-abusing healing 
arts licensees. In April 2011 , the SACC adopted sixteen uniform standards for use by all healing arts 
boards . 

This proposal would amend Section 2524 (VN) and 2579.10 (PT) to incorporate by reference the new 
guidelines entitled "Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" (Rev. 
6/20/11) to implement the Uniform Standards Regarding Substance-Abusing Healing Arts Licensees. 
The proposed amendments will update and clarify the Board 's recommended disciplinary orders and 
conditions of probation and include non-substantive, technical changes for grammatical and general 
clean up. 

FISCAL IMPACT ESTIMATES 

Fiscal Impact on Public Agencies including Costs or Savings to State Agencies or Costs/Savings in 
Federal Funding to the State: None. 

Nondiscretionary Costs/Savings to Local Agencies: None 

Local Mandate: None 

Cost to Any Local Agency or School District for Which Government Code Sections 17500 - 17630 
Require Reimbursement: None 

Business Impact: The Board has made an initial determination that the proposed regulatory action 
would have no significant statewide adverse economic impact directly affecting business, including the 
ability of California businesses to compete with businesses in other states. 

Impact on Jobs/New Businesses: The Board has determined that this proposed regulatory action will 
not have a significant impact on the creation of jobs or new businesses or the elimination of jobs or 
existing businesses or the expansion of businesses in the State of California. By way of its impact on 
the available workforce, the proposed regulatory action only affects relatively few individual licensees 
who may be unable to practice safely due to substance abuse, who are sex offenders or who have 
otherwise violated the Board's laws. It will require individuals found to be substance-abusing to comply 
with evaluation and testing requirements . 

Cost Impact on Representative Private Person or Business: The Board is not aware of any cost impacts 
that a representative private person or business would necessarily incur in reasonable compliance with 
the. proposed action . This proposal will only have an impact on licensees or applicants disciplined by 
the Board. 

Effect on Housing Costs: None 

EFFECT ON SMALL BUSINESS 

The Board has determined that the proposed regulations will not affect small businesses. The 
regulatory proposal affects licensed vocational nurses, licensed psychiatric technicians, and applicants 
for licensure. 
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CONSIDERATION OF ALTERNATIVES 


The Board must determine that no reasonable alternative it considered to the regulation or that has 
otherwise been identified and brought to its attention would be more effective in carrying out the 
purpose for which the action is proposed or would be as effective and less burdensome to affected 
private persons than the proposal described in this Notice. 

Any interested person may present statements or arguments orally or in writing relevant to the above 
determ inations at the above-mentioned hearing . 

INITIAL STATEMENT OF REASONS AND INFORMATION . 

The Board has prepared an initial statement of the reasons for the proposed action and has available 
all the information upon which the proposal is based. 

TEXT OF PROPOSAL 

Copies of the exact language of the proposed regulations , any document incorporated by reference , the 
initial statement of reasons , and all of the information upon which the proposal is based , may be 
obtained at the hearing or prior to the hearing upon request from the Board at 2535 Capitol Oaks Drive, 
Suite 205, Sacramento, California 95833 or on the Board's website listed below. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING 
FILE 

All the information upon which the proposed regulations are based is contained in the rulemaking file 
which is available for public inspection by contacting the person named below. 

You may obtain a copy of the final statement of reasons once it has been prepared , by making a written 
request to the contact person named below or by accessing the website listed below. 

CONTACT PERSON 

Inquiries or comments concerning the proposed rulemaking action may be addressed to: 

Name: Linda Ruyters, Administrative Analyst 
Address: 2535 Capitol Oaks Drive, Suite 205 

Sacramento , CA 95833 
Telephone No: (916) 263-7845 
Fax No: (916) 263-7859 
E-Mail Address: linda.ruyters@dca.ca.gov 

The backup contact person is : 

Name: Marilyn Kimble , Enforcement Program Manager 
Address: 2535 Capitol Oaks Drive, Suite 205 

Sacramento , CA 95833 
Telephone No: (916) 263-2042 
Fax No: (916) 263-7857 
E-mail Address: marilyn.kimble@dca.ca.gov 

Website Access: Materials regarding this proposal can be found at www.bvnpt.ca.gov 
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Board of Vocational Nursing and Psychiatric Technicians 

INITIAL STATEMENT OF REASONS 

Hearing Date: September 6, 2011 

Subject Matter of Proposed Regulations: 

Disciplinary Guidelines and Uniform Standards Related to Substance Abuse 

Sections Affected: 

Vocational Nursing (VN): Amend Title 16, C.C.R., Section 2524 
Psychiatric Technician (PT): Amend Title 16, C.C.R., Section 2579.10 

Introduction 

The Board of Vocational Nursing and Psychiatric Technician' s (Board) highest priority is protection 
of California consumers. Business and Professions (B&P) Code sections 2841.1 (VN) and 4501.1 
(PT) mandate that the protection of the public shall be the highest priority of the Board in exercising 
its licensing, regulatory, and disciplinary functions . Whenever the protection of the public is 
inconsistent with other interests sought to be promoted, the protection of the public shall be 
paramount. 

The Board is authorized to investigate the criminal conviction history of applicants and licensees, 
subsequent arrests, allegations of unprofessional conduct, and unsafe or incompetent practice by 
licensed vocational nurses and psychiatric technicians. The Board is authorized to investigate and 
discipline licensees and applicants who may jeopardize the health, safety and welfare of the 
consumer. 

In September 2008 , Senate Bill 1441 (Chapter 548, Statutes of 2008) was enacted to establish within 
the Department of Consumer Affairs a Substance Abuse Coordination Committee (SACC). The 
SACC was charged with the task of developing uniform standards in sixteen specific areas for use in 
dealing with substance-abusing healing arts licensees. In April 2011 , the SACC adopted sixteen 

.' 
uniform standards for use by all healing arts boards. 

Pursuant to Government Code Section 11425.50(e), a penalty in an administrative disciplinary action 
may not be based on a guideline, criterion, bulletin, manual, instruction, order, standard of general 
application or other rule unless it has been adopted as a regulation. 

Specific Purpose 

The Board' s Disciplinary Guidelines (Guidelines), were last revised June 19, 2007, and were 
incorporated by reference as regulations effective October 29, 2008. In keeping with its mandate and 
strategic plan to protect the public interest, the Guidelines need to be amended to reflect current law 
and practice relative to recommended discipline for administrative disciplinary actions. In addition to 
the Guidelines, Uniform Standards (Standards) are incorporated into the document for substance
abusing licensees and to provide consistency and clarity when disciplining substance abusing 
licensees. 



This proposal will amend Sections 2524 (VN) and 2579.1 0 (PT) to incorporate by reference the 
"Disciplinary Guidelines and Uniform Standards Related to Substance Abuse" as revised on June 20, 
2011. Changes to the Guidelines and Standards are explained in detail in the Factual Basis below. 

Amendments to Sections 2524 (a) and 2579 .10 (a) are made to clarify that aggravating factors may 
provide a basis for deviating from the disciplinary guidelines and better explain the factors considered 
when disciplining a licensee. 

Amendments to Sections 2524 (b) and 2579.10 (b) are made to create a rebuttable presumption that a 
licensee is a substance-abusing licensee for purposes of section 315 if the conduct fow1d to be a 
violation of the Board ' s laws involves the use of drugs, alcohol, or both. It further provides that if the 
licensee is a substance abuser, the Uniform Standards Related to Substance Abuse (Standards) apply 
unless the licensee establishes that, in his or her particular case, public protection can be satisfied 
with a modification or omission of a specific standard. The purpose of this provision is to explain 
when the Standards apply. 

Amendments to Sections 2524 (c) and 2579.10 ( c) are made to require that a proposed decision issued 
pursuant to the adjudicative provisions of the Administrative Procedure Act, wherein a licensee is 
found to have engaged in any act of sexual misconduct, as specified, must contain an order revoking 
the license. It further provides that the order of revocation may not be stayed. The purpose of this 
provision is to establish what the board believes is the appropriate consequence for a licensee who 
has engaged in a specified act of sexual misconduct. It is necessary to protect the public by 
prohibiting such licensees from holding a license. 

Factual Basis 

The Board established its Guidelines to facilitate uniformity of disciplinary orders and to ensure that 
its disciplinary policies are known. The Guidelines are intended for use by individuals involved in 
disciplinary proceedings against vocational nurse and psychiatric technician licensees or applicants, 
including administrative law judges and attorneys, as well as the Board members who review 
proposed decisions and stipulations and have ultimate authority to make final decisions. 

This proposal will incorporate by reference the Board's Guidelines (as revised 6/2011) into Section 
2524 (VN) and 2579.1 0 (PT). As explained in detail below, the Guidelines document has been 
expanded to apply Uniform Standards (Standards) to the Board's disciplined licensees. These 
standards were derived from the_SACC's Unifonn Standards Regarding Substance-Abusing Healing 
Arts Licensees (April 2011). The proposed amendments to the Guidelines and Standards will also 
update and clarify the Board' s recommended disciplinary orders and conditions of probation and 
include non-substantive, technical changes for grammatical and clean up purposes. The following 
describes those changes in detail and provides a rationale for the proposed amendments. 

Amend the Cover, Table ofContents, and Introduction (Pages i-ii) 

These amendments are needed to update and clarify the intent of the Guidelines and to accurately 
reflect the proposed changes which include the Standards that apply to healing mts licensees. 
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Amend Reguiator)l Authority (page iii) 

The specific purpose of this amendment is to reference the regulatory authority as it will appear once 
these regulations are amended. The effective dates will be inserted into the Guidelines once the 
regulations are officially amended. As noted above, the proposed amendments to the regulations add 
the presence of aggravating factors as a reason for deviation from the Guidelines and define what the 
Board will presume to be a substance-abusing licensee for purposes of section 315 of the B&P Code. 
The proposed amendments also specify that, if a licensee is found to have had sexual contact with a 
patient or has been convicted of a sex offense as defined, a proposed decision must contain an order 
to revoke a license and may not contain an order staying the revocation. 

The proposal specifies that the Uniform Standards apply to a substance-abusing licensee. A licensee 
shall be presumed to be a substance-abuser if his/her misconduct involves the use of drugs and/or 
alcohol. The proposal specifies that, if the licensee does not rebut the presumption, the Uniform 
Standards shall apply unless the licensee establishes that appropriate public protection can be 
provided with modification or omission of a specific standard as a term of probation. 

The proposal would also require an Administrative Law Judge (ALJ) to issue a proposed decision 
revoking a license without an order to stay the revocation when the licensee is found to have engaged 
in any act of sexual contact as defined in subdivision (c) of section 729 of the B&P Code, with a 
patient, or has committed an act or been convicted of a sex offense as defined in Section 44010 of the 
Education Code. Due to the seriousness of sex offenses and sexual misconduct and the potential 
threat to consumers that sexual offenders pose, the Board has determined that revocation of a license 
is the appropriate disciplinary action in any disciplinary matter where there is a finding that the 
licensee engaged in sexual contact with a patient or was convicted of a sex offense. The regulatory 
proposal ensur'es that ALJs render proposed decisions consistent with the Board's determination in 
these matters. 

Amend Factors To Be Considered (page iv) 

The specific purpose of this amendment is to update the factors that should be considered in 
determining whether discipline should be imposed. This proposed amendment adds aggravating 
evidence as a factor and is needed to accurately reflect the proposed changes to the regulation. 

Amend Summary Lists ofStandard and Optional Conditions ofProbation (pages v - vi) 

The Summary Lists of Standard and Optional Conditions of Probation were updated to accurately 
reflect the conditions listed on pages 1-11 of the proposed Guidelines. This proposed amendment 
clarifies that standard conditions of probation 1-14 generally appear in all cases involving probation 
and that optional conditions of probation 15-25 address specific circumstances of a case. Non
substantive, technical changes were also made for clean up. 

Add Summary Lists of Uniform Standards - Conditions ofProbatioll (Page vii) 

The Summary Lists of Uniform Standards - Conditions of Probation were added to reflect the 
Standards accurately summarize the conditions listed on pages 12-15 of the proposed Uniform 
Standards Related to Substance Abuse. This proposed amendment specifies that Uniform Standards 
26-28 must be imposeq as conditions of probation for substance-abusing li.censees and Uniform 
Standards 29-31 must be considered and, if warranted, must be imposed as probation conditions. 

Amend Standard Conditions ofProbation (pages 1-6) 
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1. Obey all Laws 

The specific purpose of this amendment is to clarify the respondent' s responsibility to obey all 
laws at all times including any period of suspension, when not practicing, whether or not the 
licensee is in- or out-of-state. This amendment also clarifies that a respondent is required to 
submit proof of satisfactory completion of any criminal probation or parole ending after the 
effective date of the Board ' s Decision. It also specifies that a respondent must submit certified 
copies of court documents related to the expungement of any conviction if not previously 
submitted to the Board. Non-substantive, technical changes were also made for clean up. 

It is the responsibility of all licensees to be lawful. The Board must ensure that the respondent 
clearly understands that all violations of any law must be reported to the Board and that the 
respondent must comply with criminal penalties while on probation. Documented proof of 
compliance is needed and this amendment clarifies that the licensee is responsible for submitting 
proof of completion of criminal probation or parole and/or expungement of any conviction. 

2. Compliance with Probation Program 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

3. Submit Written Reports 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

4. Notification of Address and Telephone Number Change(s) 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

5. Notification of Residency or Practice Outside of State 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

6. Meetings with Board Representative(s) 

No changes were made to this condition. 

7. Notification to Employer(s) 

The specific purpose of this amendment is to clarify the licensee' s responsibility to provide the 
name, physical address, mailing address, and telephone number of all health care employers or 
supervisors. This proposed amendment specifies that the respondent must complete required 
consent forms and sign an agreement with his/her employer and supervisor to authorize the Board 
and the employerisupervisor to communicate regarding the respondent ' s work status, 
performance, and monitoring. This proposal also complies with the SACC' s Uniform Standard 
No.3 . 

It is the responsibility of the respondent to inform the Board of his/her employment status. The 
Board must have the ability to contact the respondent ' s employer at any time to determine if the 
respondent is complying with the conditions of probation and that the respondent is practicing 
safely. This amendment will clarify the respondent's responsibility in obtaining employer 
involvement in order to comply with the probation program. Although this amendment complies 
with SB 1441 regarding substance-abusing licensees, the Board inserted the proposed language in 
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this standard condition of probation rather than under the Uniform Standards section on pages 12
13 to clarify that this applies to all licensees on probation, not just substance-abusing licensees. It 
is anticipated that this provision will be helpful in monitoring all probationers, not just the 
substance-abusing ones. 

8. 	 Employment Requirements and Limitations 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

9. 	 Supervision Requirements 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

10. Completion of Educational Course(s) 
, 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

11. Maintenance of Valid License 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

12. Cost Recovery Requirements 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

13. License Surrender 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

14. Violation of Probation 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

Amend Optional Conditions ofProbation (pages 7-13) 

15. Suspension of License 


Non-substantive changes were made to this condition for grammatical and clean up purposes. 


16. Examination by a Physician 

The specific purpose of this amendment is to clarify that the physician who conducts the 
examination of the licensee must notify the Board verbally within 24 hours if the licensee is not 
physically fit to practice safely. This proposed amendment also clarifies that the licensee must 
comply with any order to cease or restricthis/her practice until the Board is satisfied that the 
licensee is safe to return to practice and the licensee has been notified in writing by the Board. 
Non-substantive changes were also 'made to this condition for grammatical and clean up purposes . 

This proposal will enhance consumer protections because it ensures that notice is quickly 
provided to the Board regarding a licensee who may pose a serious threat to consumers if the 
evaluator determines that the licensee is physically unfit to practice safely. It also clarifies that 
'the licensee must comply with any order to cease or restrict practice, 
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17. Psychiatric/Psychological Evaluation 

The specific purpose of this proposed amendment is to clarify that the evaluator who conducts the 
psychiatric/psychological evaluation of the licensee must notify the Board verbally within 24 
hours if the licensee is not psychologically fit to practice safely. This proposed amendment also 
clarifies that the licensee must comply with any order to cease or restrict his/her practice until the 
Board is satisfied that the licensee is safe to return to practice and the licensee has been notified in 
writing by the Board. Non-substantive changes were also made to this condition for grammatical 
and clean up purposes. 

This proposal will enhance consumer protections because it ensures that notice is quickly 
provided to the Board regarding a licensee who may pose a serious threat to consumers if the 
evaluator determines that the licensee is not psychologically fit to practice safely. It also clarifies 
that the licensee must comply with any order to cease or restrict practice. 

18. Psychotherapy 

The specific purpose of this amendment is to clarify that the therapist who provides 
psychotherapy to the licensee must notify the Board verbally within 24 hours if the licensee is not 
psychologically fit to practice safely. This proposed amendment also clarifies that the licensee 
must comply with any order to cease or restrict his/her practice until the Board is satisfied that the 
licensee is safe to return to practice and the licensee has been notified in writing by the Board. 
Non-substantive changes were also made to this condition for grammatical and clean up purposes. 

This proposal will enhance consumer protections because it ensures that notice is quickly 
provided to the Board regarding a licensee who may pose a serious threat to consumers if the 
therapist determines that the licensee is not psychologically fit to practice safely. It also clarifies 
that the licensee must comply with any order to cease or restrict practice. 

19. Rehabilitation Program 

The specific purpose of this amendment is to clarify that a rehabilitation treatment program may 
have components that include abstention from any identified type of addictive behavior. Non
substantive changes were also made to this condition for grammatical and clean up purposes. 

20. Addictive Behavior Support Groups 

The specific purpose of this amendment is to clarify that this condition includes addictive 
behavior support groups and is not limited to support or recovery groups that only address 
chemical dependency. Non-substantive changes were also made to this condition for grammatical 
and clean up purposes . 

21. Abstain from Controlled Substances 

No changes were made to this condition. 

22. Abstain from Use of Alcohol and Products Containing Alcohol 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

23. Submit Biological Fluid Samples 

No changes were made to this condition. 
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24. Take and Pass Licensure Examination 

Non-substantive changes were made to this condition for grammatical and clean up purposes. 

25. 	Restrictions on Licensed Practice 

No changes were made to this condition. 

Add Uniform Standards Related to Substance Abuse - Required Conditions of Probation (pages 
12-13) 

26. Submit to Drug Testing 

The specific purpose of this proposed amendment is to comply with the SB 1441. The proposed 
amendment specifies that the licensee shall be subject to the frequency of testing established in 
No.4 of the Uniform Standards. 

Uniform Standard No . 4 established by the SACC (April 2011) includes a testing frequency 
schedule. The Uniform Standards require each licensee to be tested randomly as follows: 

Level I - The range of random drug tests required for each licensee during the first year of 

probation is a minimum range of 52-104. 

Level II - The range of random drug tests required for each licensee during the second year of 

probation and thereafter, up to 5 years, is a minimum range of 36-104. 


The minimum number of tests provided will help to identify relapse and allow for licensees to be 
randomly tested. Nothing precludes the Board from increasing the number of random tests for 
any reason. 

The Uniform Standards also provide five exceptions to the testing frequency schedule 
summarized as follows: 

1. 	 Previous Testing/Sobriety - In cases where a board has evidence that a licensee has 
participated in a treatment or monitoring program requiring random testing, prior to being 
subject to testing by the board, the board may give consideration to that testing in altering the 
testing frequency schedule so that it is equivalent to this standard. 

2. 	 ViolationCs) Outside of Employment - An individual whose license is placed on probation for 
a single conviction or incident or two convictions or incidents, spanning greater than seven 
years from each other, where alcohol or drugs were a contributing factor and those violations 
did not occur at work or on the way to work, may bypass Level I of the testing frequency 
schedule. 

3. 	 Not Employed in Health Care Field - A board may reduce testing frequency to a minimum of 
12 times per year for any person who is not practicing or working in any health care field . 
Prior to returning to any health care employment, the licensee shall be subj ect to Level I 
testing frequency for at least 60 days. 

4 .. 	Tolling - A board may postpone all testing for any person whose probation is placed on 
tolling status ifthe overall probation period is also tolled. 

5. 	 Substance Use Disorder Not Diagnosed - In cases where no current substance use disorder is 
made, a lesser period of monitoring and toxicology screening may be adopted by the board, 
but not to be less than 24 times per year. 
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The exceptions provide the Board flexibility to determine testing frequency on a case by case 
basis. Further, the standard is broad enough to allow the Board to determine on a case-by-case 
basis if a licensee should be required to submit a specimen more quickly, e.g. before 10:00 a.m. or 
within 6 hours notice. 

Many of the standards specific to testing collection and specimen handling are consistent with or 
based upon the guidelines established by the U.S. Depatiment of Transportation. Requiring the 
certification of laboratories through the National Laboratories Certification program ensures 
consistent handling and processing of test results. 

Requiring a licensee to submit a specimen on the same day as directed will eliminate the ability of 
a licensee to "flush" their system overnight. Further, the established certification of the 
laboratory will include creatine and pH levels, which can be a sign of a licensee "flushing" their 
system. 

27. Positive Drug Test 

The specific purpose for this proposed amendment is to address the provisions of Nos. 8 and 9 of 
the SACC's Uniform Standards. The proposed amendment specifies that, a licensee has 
committed a major violation if the Board confirms that a licensee tested positive for the use of a 
prohibited substance. The Board shall impose consequences set forth in the probation condition 
which defines Major and Minor Violations. A positive result for a banned substance will result in 
the Board ordering the licensee to cease practice. 

Protection of the public is the Board ' s highest priority in exercising its licensing, regulatory and 
disciplinary functions. In order to meet this mandate, it is appropriate for the licensee to cease 
practice if a major violation occurs, and refer the matter for further action. 

28. Major and Minor Violations 

The specific purpose of this proposed amendment is to address SACC's Uniform Standard No. 
10. 	This proposed amendment defines major and minor violations as follows: 

Major violations include, but are not limited to: 

1. 	 Failure to complete a Board-ordered program; 
2. 	 Failure to undergo a required clinical diagnostic evaluation; 
3. 	 Committing multiple minor violations of probation conditions; 
4. 	 Treating a patient while under the influence of drugs or alcohol; 
5. 	 Committing any drug or alcohol offense that is a violation of the Business and Professions 

Code, or other state or federal law; 
6. 	 Failure to submit to drug testing when ordered; 
7. 	 Testing positive for a banned substance; 
8. 	 Knowingly using, making, altering or possessing any object or product in such a way as to 

defraud a drug test designed to detect the presence of alcohol or a controlled substance. 

If a licensee commits a major violation, the Board shall order the licensee to cease practice and 
refer the matter for disciplinary action or other action as determined by tl).e Board. 

Minor violations include, but are not limited to: 

1. 	 Failure to submit required documentation in a timely manner; 

8 



2. Unexcused attendance at required meetings ; 
3. Failure to contact a monitor as required; 
4. Any other violations that do not present an immediate threat to the licensee or to the public. 

If a licensee commits a minor violation, the Board shall determine what action is appropriate 

Protection of the public is the Board' s highest priority in exercising its licensing, regulatory and 
disciplinary functions. In order to meet this mandate, it is appropriate for the Board to order the 
licensee to cease practice, if a major violation occurs, and refer the matter for further action. It is 
also appropriate for the Board to determine the appropriate action for a minor violation. This 
proposed amendment clarifies the types of violations that fall . within each category. 

Add Uniform Standards Related to Substance Abuse - Optional Conditions ofProbation (pages 14

m 
29. Clinical Diagnostic Evaluation 

The specific purpose of this proposed amendment is to address SACC' s Uniform Standards Nos .' 
1, 2, 6 and 11. The proposed amendment specifies that, if a licensee is ordered to undergo a 
clinical diagnostic evaluation, the Board shall order the licensee to cease practice for a minimum 
of 30 days pending the results of the evaluation. The licensee shall submit to random drug testing 
during this time at a minimum of 2 times per week. The licensee shall also cause the evaluator to 
submit to the Board a written clinical diagnostic evaluation report within 10 days from the date 
the evaluation is complete unless an extension, not to exceed 30 days, is granted by the Board. 

A clinical diagnostic evaluation would not be necessary in a situation where there is demonstrable 
immediate threat to the public safety and/or where violations are so egregious (e.g. crimes in 
addition to substance abuse, patient harm/death) that the Board would not allow the licensee to 
practice under any circumstances; thus, the Board would seek revocation instead of permitting 
rehabilitation or treatment. 

This proposal will increase consumer protection by specifying requirements for a clinical 
diagnostic evaluation of a licensee and timeframes for completion of the evaluation; required 
qualifications for providers evaluating the licensee; ensuring that the Board is notified quickly if 
the licensee is a threat; setting forth minimum standards for clinical diagnostic evaluations; 
ensuring evaluations are conducted in accordance with applicable best practices while allowing 
the evaluator discretion; providing for a professional opinion as to whether the licensee has a 
substance abuse problem; and prohibiting personal , financial and business relationships between 
the evaluator and licensee ensuring objectivity in assessments. It also describes the factors it will 
consider in imposing conditions on practice and explains the requirements for a restricted practice 
to be lifted. 

Obtaining expert recommendations for treatment and practice restrictions ensures that licensees 
who have undergone treatment and have taken steps towards recovery can safely return to 
practice. 

30. Group Meetings with Qualified Facilitator 

The specific purpose of this amendment is to address with the uniform standard No . 5 established 
by the SACCo The proposed amendment specifies that, if the Board requires a licensee to 
participate in facilitated group support meetings , the group must be led by a facilitator who has a 
minimum of 3 years experience in the treatment and rehabilitation of substance abuse and shall by 
license or certified by the State or other nationally certified organization(s). The facilitator must 
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not have a financial , personal, or business relationship with the licensee within the last 5 years. 
The meeting facilitator must provide a signed document showing the licensee ' s name, group 
name, dates and location of meetings , licensee ' s attendance, level of participation, and progress. 
Unexpected absences must be reported to the Board by the facilitator within 24 hours . 

Specifying the requirements for facilitated group support meetings for the treatment of substance 
abuse ensures that licensees who have undergone treatment and have made steps towards 
recovery can safely practice. It also assists the Board in obtaining consistent and reasonably 
reliable information from monitors. 

31. Worksite Monitor 

The specific purpose of this proposed amendment is to address SACC' s Uniform Standard No.7. 
The proposed amendment specifies that, if the Board determines that supervised practice is 
necessary for a particular licensee, the licensee must submit the name of the proposed monitor 
within 30 days of the effective date of the Board's decision. The licensee must complete any 
required forms and sign an agreement with the work site monitor and the Board. If the worksite 
monitor terminates the agreement with the Board and/or licensee, the licensee shall not practice 
until another worksite monitor is approved in writing by the Board. 

The monitor's role is to monitor a licensee who is chemically impaired and to ensure that the 
licensee is not abusing drugs and/or alcohol. The monitor is also responsible for reporting to the 
Board whether patient safety may be at risk and by identifying changes in the licensee's behavior 
that may be cause to suspect current substance abuse. Implementing this standard would provide 
ongoing documentation of the licensee's behavior to ensure public safety and provide immediate 
notification to the Board if a licensee is suspected of working under the influence of drugs and/or 
alcohol. 

Amend Violations & Recommended Disciplinary Actions (Pages 16-21) 

The specific purpose for this amendment is to update the table of Violations & Recommended 
Disciplinary Actions to accurately reflect the proposed changes to the Disciplinary Guidelines and 
Uniform Standards Related to Substance Abuse. The proposed amendments ensure that the table 
is consistent with the proposed changes to the regulations by this action (requiring revocation for 
sexual misconduct) and the Guidelines as modified. 

Underlying Data 

• 	 Senate Bill 1441 (Ridley-Thomas) 
• 	 SB 1172 (Negrete McLeod) 
• 	 Disciplinary Guidelines and Uniform Standards Related to Substance Abuse (As amended June 

20,2011) 
• 	 SACC' s Uniform Standards Regarding Substance-Abusing Healing Arts Licensees (April 2011) 
• 	 Minutes of the February 25, 2011, Board Meeting and Board Meeting Report 

Business Impact 

The regulation will not have a significant adverse economic impact on businesses. 

Specific Technologies or Equipment 

These regulations do not mandate the use of special technologies or equipment. 
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Consideration of Alternatives 

No reasonable alternative to the regulations would be either more effective in carrying out the 
purpose for which the action is proposed or would be as effective and less burdensome to affected 
private persons than the proposed regulations. 

(7112/11) 
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Linda Ruyters, Administrative Analyst August 30, 2011 
2535 Capitol Oaks Drive 

Suite 205 

Sacramento, California 95833 


Amend Title 16, Division 25, Chapter 1 Article 4 

Sections 2524 (VN) and 2579.10 cPT) - Disciplinary Guidelines and 


Uniform Standards Related to Substance Abuse 


Dem' Ms. Ruyters: 

On behalf of the membership of the California Nurse AssociationlNational Nurses United 
(CNA), representing 85,000 nurses throughout California, we submit the following comments on 
the Uniform Standards Related to Substance Abuse. 

CNA opposes these standards and asks that the Board rej ect the implementation of the proposed 
regulations for the following reasons: 

SB 1441, Chapter 548; 208 was developed because of the Business and Professions Chair ' s 
concern regarding "the repeated failures of the MBC's Physician Diversion Program (PDP), and 
the immediate and grave risks to the public posed by physicians who continue to practice 
medicine despite their chemical dependency. "Out of that concern, however all healing arts 
boards are now required to adhere to the Uniform Standards on Substance Abuse that were 
developed by the Standard Abuse Coordinating Committee (SACC). 

The resulting standards allow little if any flexibility in handling the substance abuse issues of 
their licensees. This uniformity does not consider the differences of each profession and how the 
various boards handle their licensees. We do not believe this uniformity is warranted and it does 
little to enhance the approach and/or treatment of those experiencing substance abuse issues. We 
submit substance abuse is an illness and no one would suggest that all patients with heart disease 
be treated the same, why is this approach taken in treating substance abuse? Finally, we believe 
the . board should have the flexibility to determine what process and treatment works best given 
the situation while adhering to their primary objective which is public proteqtion. 

The following represent our specific concerns: 

A. We oppose the incorporation of the uniform standards by reference in regulations. 
Current regulations incorporate the board's current recommended guidelines for 

disciplinary orders and conditions of participation by reference. This is appropriate given 
that these are guidelines and recommendations, not mandates . Since the uniform 
standards would be "required mandatory consequences," incorporating them by reference 

OAKLAND Headquarters SACRf'>.MENT O GLENDALE CH1CAGO MAlNE 
2000 Franklin St. 1107 9th St. Sre. 900 425 Vo/. Broadway Sre. 111 850 W. Jackson #750 160 Capitol St. ill 
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Tel: 5101273-2200 Tel: 916/446-5021 Tel: 818/240-1900 Tel: 312/49.1-4902 Tel: 207/622-1057 
Fax: 510/663-1625 Fax: 916/446-6319 Fax: 818/240-8336 Fax: 312/491-9614 Fax: 207/623-4072 
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could leave licensees subject to future changes to the standards that do not have to be 
vetted through the regulatory process. Thus, to ensure fairness and due process for 
licensees, disciplinary mandates should be spelled out in regulations, not simply drafted 
in a document that could be subject to later changes with relatively little checks and 
balances in the process. 

B. 	 Under drug testing standards, the board would be required to order a licensee who tests 
positive to cease practice. However, the cease practice would be ordered, and the 
employer of the licensee would be notified prior to the determination ·of whether or not 
the positive test is evidence of prohibited use. It should be clarified that the positive test 
in this section is actually a confirmed test, and we do not support the board issuing a 
cease practice without first having made a determination that the test is actually evidence 
of prohibited use. This raises issues of fairness and due process for licensees who may be 
ordered to cease practice over false positive results, or who may have their employers 
notified of a positive test even if it is later determined that the test does not constitute 
prohibited use. 

C. 	 We strongly oppose the length of time and frequency of drug tests licensees will be 
ordered to undergo under the uniform standards. This test frequency is highly 
controversial, not based on any scientific evidence of effectiveness, and would be 
extremely costly for licensees considering that they would have to cover the cost. We 
believe the test frequency is arbitrary and we don't support them. 

The board should retain the authority to determine test frequency on a case by case basis 
so that the board has the discretion to order testing that is appropriate for a licensee, 
especially for those who are in diversion and who are not working, so that onerous and 
expensive testing requirements are not urmecessarily imposed. 

D. 	 We are concerned with the proposed language regarding clinical diagnostic evaluation 
standards. According to these standards, a licensee who is required to undergo an 
evaluation must cease practice for a minimum of 30 days and test twice a week. But 
there is no flexibility with that timeframe, so if a licensee has a favorable evaluation, and 
the board determines that a licensee is safe to return to practice, the licensee would still 
have to complete 30 days of mandated cease practice. We think that once the board has 
determined a licensee can return to practice, that licensee should go back to work, not be 
force to sit out an arbitrary lltunber of days to complete the 30 day period mandated by 
these standards. 

E. 	 With regards to worksite monitoring, we oppose the language that would allow another 
. health care professional 	to serve as the monitor if the monitor is not familiar with the 
practice area of the licensee. 

We also have concems over requirements for worksite monitors to report "suspected substance 
abuse" to the board and employer. This creates a SUbjective process of suspicion of abuse, and 



could leave probationers vulnerable to unfounded allegations of substance abuse that could kick 
off board action or disciplinary action by the employer. 

Finally, the lack of board discretion in addressing the substance abuse issues likely to affect their 
licensees, and employing standards that preempt the authority of the board in detennining what 
process and activities should be involved in bringing their licensees to sobriety while protecting 
the public, present issues we do not believe serve the public or the board well. 

Thank you for the opportunity to respond to these regulations. 

Respectfully, 

Bo~~ ·h/:4 
Director, Government Relations 
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H onor3ble C urrt:n D. Prll:t· Jr. 

Room 20) 3, S tilt t Cilpl~ol 

HEALING ARTS BOAfU)S: ADOPTION OF UNIFORM STANDARDS , 11) J 24437 

Dr:ar Senaror Pricr: 

You ha l·t 4sked {WO questions with regard to the adoption of uni form sta ndards by 
the Substance Abus~ Coo rdinatio n CCJrnmirret pursuanr to Section 315 of [he BUSIness and 

Pro fc s!> ions Code. You Ilave ash~d whether tht Substance Abuse Coo rdination Commillce I,. 
ceq uircd [0 >ldopr thc' unifo rm standa rds pursuGtn[ t o (he rulemaking pr uctd ur es under thf 

Adminisrr~lrivt Procedure: Act (Ch 3.5 ( lOrTHT1Cfl c lng wirh Sec. 1)340 ), Pt. 1. Di\,. 3, Tidl' 2 

Co\, . C.). You bvt .lISO a5k(!d , if [he uniFo rm sc?ndards are properly dJopred b)' the 

Subsran cc .A hu se Coo rdinarion Cornm i[[ce, wherher rh(: hea ling art~ boards art required r0 

Imp lemenr them . 

B), W 11 Y of bdckground, Sec t ior l 315 of rhe BU S trl t5S and Proft"ss ions CoJ /;' , 

provides 2$ follow s; 

"3 1S. ( d) For [he purpose of dere rmlning llilifu.l·.ffi srandards (hal wil l b.!: 
used ~.y he.aling ~ boa.rd;in dea ling \\"i th substance -abusing lI censees, there is 

c ~(ablI 5hed in the Dep,m menr or" Consumer Affa irs rh e Substance Abuse 

Coord ina rion Co rlllnlrt tt. T he (ommirrCt sha ll be £Ql.1\ !?rised of rhf execurtvt. 

offjLer ~ Q.f rhr ;,kpanrnenc'~ hCd hQg u(s boards es tabhshtd pu rs uant (0 

D )I'1510n 2 (con1Oll'ncinf; \'/lth Scrr ion 500 \, [h e' S cale Board of Chiropractic. 

b:llmintr:;. the Os(copa[hrc Medica! Buad of Cali forn ia , ilnd a dC- Signee of d ie 

S(are Depanmen( 0 ) Aicohol .a nd D: ug Progr;!ms. Thr DJreCt0r of,C Dnsumer 

Afialrs sha ll chcl\r ,he CClillmltltt and rnay invite individuals or s((lkf ho!ddS 
whr. h;l.v t parrr..: u!ai· ~>; patisc if, [he a reil of s u bSla nCt abuse [0 ilril ' isr th t 

l·ornm ~(rec . 

All lIJ I':hc-r ste[l[ln re fere nces arc [(J the B\.I $i nc $S and Pr(Jfes~ ion s Code, unlns 

o therWI SE reriOrCn (e ,~ . 

" 1 G0b2;;:l.j 1G 



HonorablcCUH~n D, Price Jr, - R.equest # 1124437 -'- Page 2 

"(h) The (ommime sh all he $ubJtcr [0 (ht' Bagh:y-Keene Open Meering 
Act (Arriclt: 9 \(oll1m~nclllg wilh Senlon 11120) of Division") ofT Ide 2 of rhe 

C;overnmcn[ Code ). 

"(c) By January 1, 2010. ilif commlUf_~ :i.h.1!ll formulatc uniform and 

specific s(andad~ ill each Q.[ rhe follolVlI1g areas (har each healing arts bo?rd 

~ha\l u!;c in dealing with s,!!.bsranCe-ilbl!slng license~, wherher or nor J. board 

\' hoo~es {o have a fo rmal div(:r~i()n program: 
"(}) Specific requirtmtnts for a clinical diagnostic tl'aluation or rhe 

licensee. including. but not limltt.:d to. required qU~llifications for the providers 

e\'alua(ing the licensee. 
"(2) SpecifiC requirements f'or the temporary removal of th~ licemee from 


pracricr. in Qrder to enable the- licensee [0 unde-rgo the clinic:!l diagnostic

tV;l,!u :H1on desclibcd in paragrAph (1) ~nd ;l.ny treatment rtcommended by the 


evaluator dcs.:ribed in paragraph (J) and approved by rhe board. and spedfi..: 


UiTf.'I·ia that rhe licen.see must meeT befort' being permlffc..:i 1O r<'(urn ('0 practice 


on" full-rime Or parr-rime hasi~. 


"(3) SpecifiC reqllirement~ chat govern the abilicy of the licensing board to 

..:ommunicate wirh (he licensee's employer abour the li(ensee's !icarus and 
condition. 

"(4) Standards govt'rning all aspects of required resring. including. but 
nO( limited roo frequency of te~t1ng. rand()noness. method of notice to chI' 
licenset'. number of hours be(wcen rhe provi&lon of norice and (he resr 

s r an da rds (0 r specimen collcctor$, procedures used by spccimtn collecro rs, the 

permissible locations of te~nng, whether the collection process must be 

observe~1 0)' rh~ collecror. backup resring rcqUlremenrs when rhe licensee i~ on 
vac:\uon Or otherwise unavailab>le for local resring, requiremrnrs for [he 

13boratory [hat analyzes rhe spt.cimtns. and rhe required m<)xirn\JITi tilTicframe 

from the test to the receipt of' the rt: sult of the test. 

"(5) Standard~ governing .ill a~p~Lt" of group meeting ancndanu 

rcguircment$. including. but not lin,ittd to. required qualifications For group 

rncc(ing facili~acors. Frequency of required meeting attendance. and methoJ~ of 

documenting and reponing anendanc:e or nonartendanc~ by licensees. 

"(6) Srandard~ uscd in determining whether inpatient. outpatient. or 

orher eypt of rrcarmcnr is ne((::;:;ary. 

"p) V/orkslte monitOring requirement s and !;randarci:;, including. bur 
nOr limited to. r,qulrL~d ljualifications of worksite monitors, rtCju ired merhods 

of monitoring by w o rblte monitors. and r.:guired reporting by worbitt 

monnors. 
"l8) Proadurts to be f'ollowtd when a licensee teSts positivt for a banned 

substance. 
"(9) Procedures to be rollow~d when a licensee IS confirmed ft) have 

mge,;rrd :l ban ned subst3.nce. 

9998 P.LS: 01 L1:60b2[91:6 



H onorablt Curren 0, Price Jr , -- Request fI) ) 244 37- Page '3 

"( I0) SF'cl-ifl c cLm~t'qU(f\c e~ !'or n1rlJo r violarillm rlnd !TlIr\L)1' viol ations, In 

p,)rri(lILlI', rhe lomn-l nl~e shall con,dcr the use ot' :1 Lid'erred pro~ecl\[ion 


~ [ipuL!lion simila l' ro (he SflpuLl!ion d~scribed in SeCtIon 1000 of rhe Penal 


CO-1C , in which thi: Ilct:nsc.c admits to self-abuse of drugs or akohol and 


surrender~ hiS or her license, Th:lt agreement is deferre d by {he agency uflless 


or until rhe licensee CL'TlImlrS a major vioiarion, in whi\:h case It is revived and 


(he license is surrende red , 


"( 11) Crireria rhJt ;) Iicen)ce muse meer in order [0 pericion for return (0 


pr;).:-ti,'e on a full -rime ba;;is, 


"(12) Criteria rh :l( a licensee must merr in order to pcrinon for 


re insr.1rcrnent of <l full <1f1d unr~srriCl('d IiL-cl1se . 


"( J 3) If J board uses ,) priv:J.(e-~ec[Qr vendor th:\r pr()\'ides diversion 

str vic(':;, :;tc\f'ld,lrd~ for immediare rt:puning by the vendor to the board Df any 
Jnd .111 noncompl ian ce wrrh any IeI'm of th~ d iv ,~r$iOn conrran or probation ; 

standards for rh(' vendor ' ~ approv,d prQ(<':$~ for providers or CUnrra( lors ChilC 

pro"ldr dlvermm SUViLC~, Including, bur not limir(d (0, specimen collen0rs, 

group meaing facilitator :; , and worbirc moniwrs; standards requiring (he 

vendor to disapprove and dis,~on rinuc rhe use of providers or t;ontracrors rhar 

L~il (0 pro\'iJ~ effecrive or timely diveT,ion ~ervic~s : and :>tandarJs for a 

li censee's rermin;H1on fro m (he program and referral to cnforctmenr. 
"(14) If a board uses a private -senor vendor [hac provides diversion 

:,uvict:$, the cxrcnt to which li censee paniclpario n in Ihm program shall be 

kept confidcnna l (rom (he public 

"( )S) If " hoard mtS a priv.~t('-sec{Or vendor rhat provides diversion 
St'rl'lct'S, a ~chc.:llile (or extern;ll rndcpendenr audits of che vendor ' pedormance 
In a-ihering \0 rh~ $randard~ adop(ed by (he commirra . 

.. () 6) rvlc;)surable Cl'ir(,rld and $(and~rds J et~r mlnc wherher each[Q 

hO:1rd' mnhod ot- dealing wlrh $ur.srancf'-ahusing li ctnscts pr()rcc(~ p;lliwr~ 

l·r\.) \11 h;)rm and l~ effcl,rlv(! in a~si $ [ i ng ir~ licensee s in recovaing from subsr;tncl~ 

Jbuse In th e long [erm, " ( [mphasi~ added.) 

Thus, (he l.egdarure h :lS established in the Dep;H(mtrH of Consumer f\ffail'~ 

(hc'r(,Jt'rer deparrmen!) [he Substance Anu:.c Coordlltarlon Commi( (e( (~ ubd , (a ), Sec. 315 , 

hut'af((,f ( ommirrcr) , The COtnlTlmee i$ comprised or the extcu(ivc officer> of each healing 
.Jrr~ hU.lrd wi thin (he deparrITl t nt . ~ rhe Scare Board of Chiropractic Examim:rs, ,md rhe 

'Tlw dcparrment's heAling :H r , hoar.:!, ;\I'C [ho~(' boards esrablished under DiviSion 2 
(commencing wllh Secrion 500) to li(en~c and I'egul<ltl' pracnriof'lers of (he: h~~ding ilfb, Thme 
boa l Js Include, "moni:', orhers, rhf Dcnr<ll t30~l'd of Californ i3 , the Medical Board of Clilforn l<l , 

rht' \fe ll'nndl), Mcdicall-)o<lfd, :lnd l h~ goard or Registered N urSing, 
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Uml)p~rhlL' Medical rSoard or Caiirl)rnia (hc:rt'3fre.r, col lecrively , healing artS bOcHds), and ;) 
j.:slgna oj' rht' Slate Dcp;lI'tme:nr of Alcohol <md Drug Programs (Ibid.) . The Direcror of 

Consum er At'f.~irs ch~irs (he committee and is aurhor ize d to invite indi viduals or stakeholder::. 

who have particular expertise III the area of substanCt? abu:>e to :tdl',sr rhe comrnlnte (lbtd.). 

The com mIttee IS reqUired to fo rrmJiarl' uniform :lnd speCific $tandard~ in each 01' 

16 ari:;\~ providd ny che Legis larurc. but otherwise ha~ discretion to adopt the uniform 

"{ilndc1l'.:Is each ht';iling Mrs b08 rd sha ll U $ ( in dealmg wirh subs,an cc-JbusllIg liccn ~eL'5 

l~Llbci. \(). Sa 315). The.- (ommimc adopred it;; illiri:d ~C[ l)r uniro rrn standards in April 

:20JO. ;1nd rt' visd chost innial :;w,da rcis ~{!i recenrly as April 201 J.' Al though (he commim:c 
has adopted the uniform ~(andilrds pursuant to its own procedures, ir has yet to "dope rho ... e 

sran J.l1'cis pL1r~l1i\nr {o the rule making procedures or th e Ad.ministr:Hive Procedure Act 

(C h 3.5 (commencing with Sec. J J 340). Pr. 1. Div . 3, Title 2, ()ov. c.; htrtafrer APA). 

YtHI h;lY~ a~ked whether thc committee is J'(!(luircd to ~,iop{ [he uniForm strindilfJ ~ 
PlHSU:U'\f ro [hI.' n.dt:m::lking proccd urc!i Qr chi: A PA _ 

Tht' /\ P A esta blI shes b3SIC minimum procedural requiremenrs for (he adoptIon , 

"me ndrnt'lll. \)r repeal of adminisrr.ltlvc regul;)cion ~ D)! srate 4gcl)(it~ (suhd. (a). Sec. 1] )46, 

COl' . C.) . The APA is npplic\bl<! [0 thr exercise of .lJ)}, Cjuasl-lcgisl.Hive powt:fconfcrrcd by 
;my :;!Jrurc (Ibid,) Quasi-Iegislaril'c pow~rs consisc of rhe 3uthoriry (0 nuke rul~s .lnci 

rt'f,uiarions having the force ;lnd effect of lJ.w lCwlij(lrnia AdvClC<.lW for NtlY5ing Home ReJ~rl1l 

I'. BO/lill (2003) ]06 Cal.App.4ch 498, 517; hcr cafc.:r Calitl)rni£l Advo(aC~5) . The APA may nor 
ht- SLlPL'J'S~Jed Or rnod,(jt>d by ~n)' subse'1utnr legio$ la[ion except to the cx(elH (hat the 
1"'£lsbrion docs <,0 e"prc~:;ly (~ l.Jhd . (a), Sec. J134(), Cov. C.) . 

The term " r~gulaflon " i, defined for purposes or rh( APA 10 mean "~very ruk, 

rl'gLlI~Hil)n , order. or stilndard of t!-cJlcnl ~qtion or rhe: amcn,imcnr. ~ upplL'melH. or 

I'c\'\sion l)( an}' rulL', regulanuT\, order. M ~candard adop!eJ by iln~' ~ratt .1g~nc)' ill impLrlnfnr, 

in fnprct. ~ nuke spl·(,rL~ rh~ ~ enforced Q.[;lliminlSCel'cd k2x!.L 91 .~9 govern 1[5 procedur( 

(S(,c. I J 342.600. COl' . C; emphaSIS add<:d) . ThL' APA provides rhar a ~t,lrC agency shall no! 

i ~s ut:, utilize. enforce, or a.ttempt to e.nforce any guideline, crit('rion , bulletin, manual. 

instrll,'cion, order, s,anJard of gener:tl application, or other rule, which 1$ a reglll:trion Llndl'r 

the (\PA, unless properly adopred under rhe procedures set fonh in the APA, and rhe Office 

\)1' Ad mi rm rr::Jrive Law is empowcreJ to determine whether an)' $uch guideline, CrirCfll1n, 

(>ullt'ttT'l, O'\'lnllal. rnsrruction , oder', srandard of general applica.rion. or orher rllit is a 

rt'gulwon under (he Ai>A (Sec. 11'340.5, COli. C. ). 
111 Ticlcwnrer M.lril1l' W('~c ('rn . }/1 (. I' . KradshllW ( J996) 14 Cal.4rh 'i57, 57J (hnclfrn 

·j'i.i(wllra). rhc C~1ljforllla Supreme Court fOUlh1.:t~ Foll()\\'~: 

- _. _ -- . -----~--
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"/\ rcgula!lon subject to rh~ APA rhus has two principal idenrjf),ing 
characrerisrics. (See UnilllJ llj Amcrirall Physician> & Dmii515 v. Kizer (l990) 223 

Ca1.App.3d 490. 497 [272 Ci\I.I'tprr. 886] [describing two-pm rcst of the 
Office of Admml,;rrarive Law]. ) f:ina, the :lgenL'j' must intend its rule to "pply 
gt·l1t'rally . r~rhcl rh.an in <l :;p~cifi c (:'1St. The l'Uie l1e~d nOt, however, apply 
ul1lvc'rsally: .1 rule- appllts generally so long;l:; It dcdarl! 5 hOIN a (,~nc\in cI~ss 01 

C.hrs will be dc( idrd . (RMb v D"p<1rcnlt'lll oJ Vmrans AJ}lirj (19S0) 110 
Cal.App .3 Li 622 . 630 II L'I Ld .Rprr. 552J.) St'COI\c1. the rule muSt ·implemenr. 
inrerprrr. or make spl!cific rh~ hw t?1l[urCc.'d Or :\dlTlini~[ercd by IchI.' .agency], 

or ... g(l\'(rn Itht' .\gcnC): ~l prOlt:t1url'.· (COl'. Code, § 11342, sllhd. (g).)" 

II 3 pollc), or pro.:edure falls within rhe dC'rinililln or :1 "regularion " wichin rhe 

me an ing Llr rht' APA . rht: adopting ~)ge nq' must comply with th e pro':c'dul'c$ For I'ormali?ing 
th" r·cbLlI~HI,.m. which in(lude puhlil nori,-e ;lnd ~pprov<ll hy the OFfice or Admlnistr;ltiv~ L1W 
lC(lIOH), 4 BI/rr l' I' . b)Jt'r_~"lI\)' M,"di(!1/ Sa VlU, Aurhrrrry (20 10) IS7 Cal.AppAth '] 175, 1200). 

'Tlw Uhier L)I ' /\dmini~[r;Hive L:\\V i ~ rt' Ll uireJ ro re\'i~w all r~gul;\titH,\!\ .ldupted pur~uant ro 

(hc' /\jlA :Ind [0 nlakl? il~ deruminilrions 'according to specified srandard~ that in(llidc. among 
'Hher chings . <ls:;css ing the necessity Cor the rt:'gulation and rhe regul:ltion 's consistency with 

rhe ;lgency's s[arlllor), ohligation {0 implcl11enr a Statute (subd. (a), Sec . 11349.1, Gov . C.). 
Applying rhest! principles to the question presented, the unirol'n1 st.and.Hds dre 

subjC(t to rlw rulc:mdking procc'jures of the APA if the following crireria are mer: (1) 
Section 115 doc' '; nor expressl)' preclude ilpplica[ion of (he APA, (2) (he committee I;; a S(.It~ 
;lg~ncy unda rhe APA. (3) rhe uniform standards :He regu larions subjen (0 rhe APA . alld (4) 

no ('xc'mplioo ;lp~'ltn under rht' I\PA. 
\ V llh r('~pt'(,1 ro rhe fir-Sf crlrerit)il. Sl~crion :> I ') IS ~tlcnr on the applit-arion of [he 

,\1) /\. Thll ~ . Se(liun 3 1S dvc~ nor cxprt"s.;l), prt·(ludt' 'lppl ic,H lon vi' tht APA. and th<' 1\\>,\ 

wdl :lpp ly t,) :U'1y regul ation .~dop[d un,ler SeCtIon 315. 

'VIle ru rn n<.: xr ro the ~cLond Cl'lrel'ioll, and wherher rhe commint'(' is an "agency" 
for P Ui'!>O$ t' $ or lh.: .1\ P A: Tht! word" agency" is defined, for purposes of thr AI)A. hy ~everal 
separ:\[t' provision~ of law . ~or purposes uf the rult:ffiaking proct:dures of [he APA. "agency" 

is defined to mC ,\n a sta re agenc), (Sec. 11 342 .')20, GOI'. C.). That refe ren ce ro srare agency is 

dcfil)L'd els{'where in [he Governmenr Codr to include every stare offic~. offien, deparrmern, 
divi sion, hul'(,')U ' hoard. an-i ,ommis~illn {:;u ~d , (a), S{'(. 11000, Cov. C.}. The APA dot's n,)t 

~ppl)' CO In olgt.'nl'Y In rht' JudiCial Or Irgisbt iv t hl'w,-h of rhe S{.He governmenr (subd, ( ;l), 

Se L· . 11340 .9. Cov . C). 
A IL)I1)!, rill' '''' lines. rh t .II, P.I\ IS appliL' ahlc w rhe ('.xcrcl~~ oj' ,111)' ':lU'lsi - l~gi,;l alll't' 

l-'UVI"-1' d)ni'nreLi hy ~ny ~riHulr (s ub,l l;')' SC( . 11346. Co\' C.). Quasi·legislative p()wcr~ 
c,)nSI;;t ,11' th e authority r0 mdkc rult:$ .:tOcl r.:gll\iuiOn5 hnving .he force and rfftct or l.l\\' 
~Clli;;lrni(J AdvM!lf(S, ~upra . :1 1 p . 517). Thus. for purposes of OUf analysis. we think (har al~ 

"dgen.:y·· mean ~ any sta re ul-'fice, ofFice r, deparrmenr, division , bureau, board, Or commission 
rh.lt e xer"i ~t:~ gUilsi. legi,I 'Hlve powers. 
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1·lm?, (n t: L'ommirra j~ a st ~1te l)ffIC( compri;)td of executive oFfic~rs of ri,e healing 

:lHS hO<lrds 3nJ the [)II' ec ror of CO!HlImc!' ,~ff"ir~ , Alrhough [he Legislarure has set forth J6 

nrc:) s in wh ich rhe committe!' i~ rt'lJulred to :dopt ~ tandards . rhe commincc l[selF is required 

ru L'x~r('iSt' qu:\."i -Iegi,btll't powL'rs .<r\d ,dupt uniforn, srnncl.3rci$ within rho~e are<l$ . Those 

st:t"d~Hds shall h,lVt' tht: fOILt and ~fl'ect of law, since rhe h~aling arrs board~, as di ~( u s~l.'d 

tn ,)rt' t')\(t'nsil'cly helow, 3re rt''1l1lrrd to U,I: the s,rrlnd:uci, in d~aling with subs(<lnc{";:Jbusing 

11(,nst'~s ;lnd the standard~ ;lrt' required .0 govern martas such a~ when a licensee is 

tempuf",lrily rfITIo"ed I'rom pracrice Or suhjc"t to drug t ~sting or work monitoring \parJ.~ . (2), 

(4) . :1nd (7), suhd. (d, Sloe . 315). Accordingl),- W~ rhink rhc (ummitr<:~ is::If) agt'ncy ro ",ht(h 

(\)(' A PA "lppllt':S . 

As w the third crircrlon , twO c1cmenr~ ll1u~ r b('" rn.::( for (he unirorm ~r;'Jndard~ at 

IS,lIt' (ll be ;1 r(·gularion : thc), musr ;lppl)' gen~' r;111 )' ,wd tht'), ml1sr implement . InCerpl'c(, or 

l1\ :ll" ~ p"liril " law <,,,!',)rccci or ,dminislt'l'c,i bi' the <lgen.:y or rniH gO\'ern$ irs procedurc~ 

\ lh1I'w,lIa. supr,1. ar p. :">7 1; S('l. I) 342.600, Co'.'. C.). Scction 315 requires rhe commirree fO 

fl)rmulilrc: ~mij'orn< ,met sptciCil s(;)ndarcil> in spcciiied ill'e~lS that each healing arrs board 

wlth1l1 dh' drprirrmt'!)t shall liS,' when c1<';lling with suh"tancl'-<)bu~if)g licen!;ees, whether or 

nur rh l.' b,)ad .:hoo:;('$ en h.1vt a Cornul Jlvel'~io !) program. The uniform $c~ndards will not be 

Innitl"J In :lpplicHion (0 p:\rril' ular insran.:t'S ur individuals bur, tnSWld , will <lpply gc:ner;1Iiy ro 

rhos,' lianstts. hHlher , und~r rhls S{;HU tory s(herne, (he unit'nrm ~tand.lrds will implemenr 

St'diuo ~]I) :l.J)d will he ~nfor (('d Jnd adminisrerrd r-y, :lnd wllI govcrn the procedures 01. ea..-h 

11 <:: :dlng ,1I· ts bl):\I·d [har i~ il memha oi" rh(' (ommmct". Thll~, rhe uniform s r<lnd ;Hd~ .11'~' . in ,)Uf 

1'1,'11.',;1 rcgul.llit)n lInd!." r the' I\P /\ . 

I.a st l)'. w.: [urn to rhr tourrh criterion. <Ind wht'rher th~ ft>gul;Hion is eXl'mp( from 

(h,' APi\. C"rt:HI1 pOIIL' Il'~ and procedur~s ue ~xpl'essly exemprd or s,rature rrom rhe 

!'~qui r('m~nr tn ,H rh\')o he .. dopted as rt'gu lacions pursuan r (0 rhe APA. 1 n ch,t( rega rd, 

Sl'l"tio!) ) 13(10.9 ,)( rht' CovcrnnwH Cod~ provlLks as follows: 

"I j '3~O . 9. This chJprcr due~ nor :1ppl)' to any o i rhe: follOWIng: 

"(.1) An Jg~ncy in rhe judicia l Or iegisbnive branch of che st.He 

gOI'l'rnmenr. 

"tl') 1\ legal rL\llng of cl)\lns,~1 j,;sued by rite h,\ndmc T;1)' Board or Sr:Ht' 

nt)i1r L1 or i: yuali7.,ltlon . 

"(<:) ,\ (orm pro'i'Ihc'd h)' ,\ :i t :He .l.gent")' ll r any II1Str\.lCtlon~ 1'\.I,Htng tu 

rh l.' U~ t' ,)I ' [h,' f'H m, hut rhi ~ pro" l ~i 'Hl I ~ nOI ~1 IlmlLUioll on "n)' rt:quirclncm 

rh;ll ;\ rt'gula;ll)n t>t' ,1l1l1ptcd PUt'~ ll : \I)( It,) rhi.c, (h~ptn when one i~ n~cdd to 

1I\)1'!"n\(~nt tht \:\W l.lnch'r wh ich dw fonfl IS iS$ l1ed 

"(d) /\ r,'gul:nion rh~t rL'LHeS onl y [0 rhr ilHtrnal management of'rhe 

,;t ;Ht' ag('nl"),
"(e) A regulation lh.1[ cs(.1bli~hL's criccriri or guidelines to be used by the 

:,r;~fr of ;)n ~gency in pc:rfl)rming an audir, invcsrigarion, exa mtn:Hion, or 

jn ~ pL'((IO n, s~trling .1 l:ornmerCI3.1 di spute. Ilcgori:.lring 3 co rnmerl:ia l 
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:lrLlngt?m~n" UI III [h~ d,:fcnsl'. prosc (urion. or f.,Cldt'menr of :l case, if 

di~clo~url' of rht: crireria or guidelines would do any of the following: 

",1) Ena~le;'\ law V;U\;1(OI to :1void de:recriun. 

' ~2) I'd.:ilirare d is rl'gMd ,i reYlIlrc;mcrm imposed br law. 
"()) C\W cindy il'npropn ad\,.1fi(;'lgl' (0 a pel'son who is in an adverst' 

pU~lrion tll rhe ~':l(t'. 

"(I) A rcgLd'HlllJ) rh:lt C'l11hodl<'~ the ,)111), Icg<lll ), tenahle intt'rprl·r.Hion oj' a 

prol'i~il)n l~I'I:!W. 

" (~) ,\ rt'gllbtion rhat l',ohlish('s or fixl's r.HC~. pri,:es. Or Llrlth, 
",h) 1\ rC'£uhri<.)fl riLl{ relarl' s [0 ,he u~e of public lVorh . mcJudlJig ~uet.!rs 

,1ncl 11Ighway~. when rhL' .:fj~([ 0i' rhe regLll,Hion IS IrtJic.lreJ [0 [he public by 
m";\I1." or ~Igns or ~ign.1.1s or ..." hen [he regulation dcrcrmlll(,: s uniform s(.mdards 

,1n.1 :-.pccilic;)[ i')li s I'or olfic:ial rr;lff,c concrol del'lce ... ~\Llr~U~nl ro Secrion 21400 

ui' til<' Veil ide C0jt, 

",I) A rt811I.Hion rh:n I~ dllcL'rcd ll) ., ,pel'ij'IL,~lIy named person or ro ;1 

group o( per:il1ns ill1d dots nor ~pply gl'Mr:~ll)· ,hrollghollt th" 5tntc.'· 

Nt)llt' o( thc ~,\:tmp[iM1S .:onulined in rh,' AI)A C.1 n r.e rcasonahly cons!I'ued [0 

:1 ppl>' n1 the lL)l1lmitte~ L11' rht.' uniform :>[and;l!'d~ fO ht' used t-)' rhe he,)ling Mrs ~o.1rds . In 

Jde!l! Ion . w~' ."il'l' :}w;ll'l' ()( no l)[h"r appl iC.lhlc t'.\(' Il1 P(ion. 

ThLl~. bl'l,lUSl' :111 i'l)Ur or the ,'nteri,l Ml" mn. ir i$ our opinion [h:n tlh' Suhsr~ncl' 
Abu~(' C\)l))',lin :Hll)l) Comml[rec' i~ rCcluir"ci (0 :l,10P( the unit'vrm s(;lnclards pursuant to rhe 

l'ul"m,lking rrOCt',lurt:'!-, under the /\cimlllismltivc hoct:'dure I\cr (ell. 5,5 (commenl'ing with 
St'l', 11 ~4()). Pt.l , Dlv , ). Tide :!. COl'. C.}, 

I lal'lng reich.:.:! rhi$ ,'onclusion. we I1c'.\f rurn fl) wiltrher [he healing arr~ hoards 

;1rl' I'l'<1uil'l'':\ ru U:it' rht: unil 'o l'm st:lncbrds iF tho"e $ r~nd;)rd s nrt properly 'h':lopred, In 

:djr~ssll1g rh.1r quesr!on. we <lpply l~nain esrablished rules of sr ,l(urory (onsrruc[ion, To 

;ls,'c'rrnin rht' mC;lning Ot.1 SLltlirt'. We' hegin Wifh the langu:\ge in whi"h rhe sratute is frarn,~d 

(I_l'Ttl)' T v. Wt11'krl'll'Il'; eml)! /\}'Ptli/.l Ild p9,/4) 12 C:ll.'3\.i 4')4 . '138; \'i~alii.l SChHl/ Di,(. 

I'. \Vilrkrr/ C1mp, I\},f'l',li~ IU (1995) 40 Cal.App.4th J211, 1220), Signiti(JIKC ~hould b,' 
giv,"n ro t'vny w,)rd. :In<1 c'l)nstTlIcri0n m;1k,ng S')rT1l' "vords !'urplu~age IS ro ~C' avoide,i 

,I dlllkn :)i,·r/ (> I'. i'j,/ia J-'i1l,1I1t'1,1l. flit' (1993) 16 C;ll.!\l-~p,..jrh 1034 , 1040). In addi[(\)I1. 

,'It'"" ~htllll,i he SI\'l'n ttl ,;r:lrUIt's .llL' lHJII'lg l'l) tbt' U'U:l1. ol,lm:lry ImpOrt or rll.: 1<tI)gU,lgl' 

t'ml-)Il)yc,j In i'(11))lng rhtm (Dull.'" I'. Wvr km' CMllp. AI'P("I/; Bd. (1993) 5Cal.4th 3S2. 38B), 

;\;. set runh aho\'l·. suhdll'lslUn (c) or Secriun 3J S providt~ rhat "rht' commincc 

,\1 :111Iorrnul:)rc uni(orm and :;pccitic st.ln(brd" in t',1ch of rhe following areas thar tach healing 
arts ho,lrd slull use in dealing with suhsran.:c-abusing licensees. whether Or not a bO<lrd 

chuu~t:s to hlVt: " iorrnal diversion progr;,m" (~mph;>'$'$ added). Sec[lon 19 provides rh.H 
"sh:dl" IS mand,uory lnc1 "may" i$ pnmissi,·c. The word "may" is ordin<lrily .:onscrLlt'cl as 

f"aml,slI'<'. Wh"ll',lS rht:' w(Hc1 "~h:lll" is L)rJinarily (nnsfrllcd a, InandarNY (Ct1nmlflJI Caot' 

I' . B,lell',! IljStlj>l'rl'i(or.' (1089 ) 49 Cll.3d '132.443). 
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I krt', in S,'crlon 315, rhe 1."gis\3turc uSr, tht' (('rm "shall " r(lther rhan "mdY" ,in 

pl'\)\'lLilng rh,)[ t ;)( h he,)l ing arcs board "!'hall usc .. (he :.peclfic an,'! uniform sr3.ndard~ adopred 
hy (h~ e' ,mllnr(r<!t' wht'n dealing wirh $llbs r,\I\( ("ahuslIIg Ilc t nscc $. The LeglslMurc uses rnt' 
rvrm ",;)),,11 Ll ~e " ,15 cum pared to " ~h<lll cllnsider, " "11\ :lY (onsidl:r ," or "mClY usc," The 
l'lgisLH\Jr(~ LJ~~ or [h~ [<;1'111 "shall " indicates [har Ih,' heal ing ans bonrds ,) rc requ ired to usc 

ril, ~ r,lTld,lr.i" :ldoptt'd hy lhe c() mmi \rc!: 1'<Hher cli:!!) helng prLwid l' d rht' dis,'r('[ton ro do so . 

t\·1nrnwer, .b employe.) In rhls clHlt{' >': (, rhe worLI "us.! " im plies rh ar rh t hc:aling arr~ hO(\fd :; 

I{)m l imp lcll\rnr lnc1 ,Ippl y tho sC' srdnctads r<lrhl'r rhi'ln mLre\y considering them . hn.l.lly , rh t 
U ~ I' 1)( rhe tL'l'I11 "un iform" ~ugg~sts rklt [he 1..:);i ::d<1tl1rc intended o(h hO<1rd to apply rht Same 

~t~tn (.hrd~ , II ' Ihl' h~ ,d'ng ~rrs bU:lrLls we rt: not rcqu,rrd tL) U$~ the stand:lI'ds "s adopted ~y the 

Lotntnirrcl', rhe ~ranJ;lfds employed by dt\:sc boa rJ s wo uld vary rarhtf [han being "unirorm," 

Norwith~t ~Hh1ITlg the pLHn me:tning or Sl:'ctlon 315, ont' could argue thar rh t' 
1' f) :, Ctrnl'llt 1)1' SI'(liIH1 315 ,4 indlci\tt' ~ thar [he Lcgis l.lrurc intcnded [h,lt implememJrion of 
[ hI' untl 'lHm ~[Jnchrd~ hy , th~ huJrd~ be di s,-rt'rlOn,H,V_ Section 315.4 , whi t h W<lS addt'd h), 

Sen,HI' ndl No, 11 ?2 ,)( rh t, 2009· 10 l\('gUI.H S~ssi0n (Ch. 5) 7, Sr,H~, 2010; ht:rt:aftcr 

s.n, J '172 ), pmvid(·s th,n <l heAling :1I'tS hoa d ' mJ)' .l d<.lpt regl,i.1 rion s iluthorizing rh~ hO<trd 

(,I t.lrc1l'l' :1 lit'{,l1 s(' e on pr\)hJ.r1on or in J ,1 1\'c'rsion progr"m (0 (C ,ISc' pracrice Cor mn,j l)l' 
l'IL) 1.1tI \ln~ ,tn,J when (h<, h,l<l rcl orJt'r :-o ,\ li,'cn;o;('(' to undergo ,) clinic::,\1 dlagnu~[i( eV ~llu.)fion 

purslI<lJi[ rel rht' L1nli 'ol' m ~lnd spt:ct!'il s(';tn.).1I'd , .1d oprt'~1 and ;4llthol'izl'd LI!'\clt'r SC:Lciem '31 S." 

Sed ILl 1\ ') 15,4 c\)t.dd he rl'.-Id rCl Imply lila{ a hC'aling .H[S bOdrd I ~ no[ required ro implement 
rllOS(' uniform sunLi;II-ds h(,(';lus,' rhc' bl):\rd \V,\~ glve-n ,11 ;.ucrI0f1 [0 adopt the rcgu!;nions [hat 

\voul" .-ll1ow rh ;n hOMd ro in"'lpl~ml:nr rht: srand:trds, jf necessary, 
J( is :\ ma ): tf\t o( slawroJ'Y co nslrllrrion rhac .1 staru(e' is ro bc' (onsrrul'ci so a~ ro 

1\.11'1\1011 17. (' ir ~ Vrll'll)LJS p:Hrs wi rhin rhl' legi:;\ :Hil'f pllrpose of rhe S(:Hure as a whole (Wells 
I'. M,lril),l e,f)' PYI'P<'rIIi'5, 111c. ( 19Sl) 29 Ca l.3d 781, 788). As discussed 'lhove. we heli~ve d"'lJt 
rh,' pLI 't) mCllning oj' Seerion 3J ') require s the hC itiing arr ~ ho~rds (0 implement the uniform 

S(;\nd,lrLls :ldt) pr L' L! hy rhe ('\Jmrnillec. TilliS, whether Sc'([]Ofl '» ) 5 ,4 indicare~, (0 rhe conrrllr)" 

rh:u rhl: Lt'gts btuJ't' inrcnded rht:' boards ro h:l v,' discrerion in (holt regard Jep,~nds upon 

"'\;nh('1' rh ere h.1 l"<1[i ol1 .11 h,,:;1.'; fl)r h;1rmonizing rh r' ,WI) s tatutes, 

In h .ll' tn,)n iz ing S\'nillll!o. 3 J S .lnc1 31 '> .4, Wt' nL)rt! that S.B, 1172 c11J nOr m;lkc any 
,' h " n~l'~ to S,', (ion 31 S, such ;l~ changing rh(' rCl'm "Shil l!" ro "may" in subdivision (d 1)1' 

S,'(rit)n 3 1 S ~lr d,'bing all Ysuhdi vi$iollS uf Sc.:-rlon 315, S ,B. I )72 d id nor diminish rhe S(l)pe 

,)f tile: ,lurhor i(y provided w dit' cOl1lmirre( (0 ado pt rhe uniform $(.mdards. In fac t, rhe 

,'n,ll)'",~ 01' [hl' Sl' n<lrL' C ommtrrC'c' on Bll,';lness , PI'0fc~ ~ions and Economic Dt' velopmen( for 

S.l). 11 72 , d,\tC ..\ April 19. 20 JO (h~ r~Jftel comrni[[t~ :uulys is), descrih~s rhe purposc of 
S,B. 1172 :w ei [hr clucrmenr of Srcrion 315,<1 , ,\.~ rollow~: 

"The /\u rh,)r pc,inr~ I)ur (h <H pUI ~ uant to SB J44J (RiJIt'y .Thomas, Chaprc:r 

548, Sr;mm's o( 2()OS ), rhe DC~ was r\'''luir"d ro "dopr uniform guidelines on 
s iXII'en sF""ific s[;l nd,:II'd, du[ w,)uld .lpply rn suh"r.)n cI' ,lhu:,ing ~H'a l[h ..- nrc 

111'\'11 ,,('(':;, 1",~~ .. II · ,\k~~ nf wl\\'r1wr .1 hO.HJ h~ ~ il diwr"IO!'\ f)l'Ogr'tm . Alt h<.lugh 
111 I)S I ()/ . The ,tdllp ta l gUI,I('lint':i '\0 liL)t n ~l' d ,hldiriul\ill ~ [i\rurc s (l)l' 
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im picln cnr fl rion, [here <1rC' rt c~)urk of ..:h.lJ)?,c:l rhar must he sramroril}, adopted 
[I,) full)' impkm~nr rhcs~ sfJlld .. rch. Thi s bill :)cc:b lO provide the srarurory 
.111lhol'lr y [e) ;l lie)\I' hO:lrd~ ro e)rJer ;\ li,'(' ns('t' ro (I,':l;-; '~ pr:h'Li~ c if' rhe llcen~e(' 

(c ~ r~ po.'\l rlvt' , 'l)[" ~!)' SU\h[ ;mCI.' rh.le I ~. prohihltc:d \.Ind~r the rc: rnl); 1,)( rhe 
lic('I"iSc c '~ p roh;,: ,I,)'1 ,)1' dl v~ r~lOn pr')g l'am . i( ,l major' vlolar!o!') !~ ~: ommirtcd and 

,.\·hd" li'hlcrgl,)l1)g clil1 lc,11 dlagn0~ri( C'1'~lu;jri,) n "(Commirree :lnnl ysi" ar p . 4.) 

Thr ,'ommirrt',' ,1 n .li)" ls ,'urrht' r 1='1' 01' 1(\': :> th ar rhe: purpose of S.B. J J72 WaS II,) 

~";'In( :-; pl',' ii'i( ,Hlr\wr iry [,) il11 pi\!lllcnr rh\l~e s [ 'llld:ard ~ and "provide for [he full 

ill'1picmcf'lt :ll iL\1l e) f th ,· Un lle)l'nl SundJl'd s" (co mmlflC e .1I1alysis . :I[ p. j j ) . The <':OlTlrnirr~e 
, :lI1 :d)' ~is :H n() tim" implic , rha[ [h e Lt"f,l , LHur,· inrended dw Secrlon 315 uniforrn ~ [and;Hcls to 

\11' 1,'l'isc'c1 or rq1t'alr ei h ), S.B , 1172 <)[' rh.H . 11) enamng Sterion 315.4, rhe l.egislatllH· 
inl"fhi " el th,lr rht' impkiT"'nriHll)11 nr chI' llr)it'l,;rm ~rill1,brds be suhjec[ to the di~CI'~ri()n ,)1' 
<, ./L' 1l 11t':lling .1rt ~ hOjr,i. 

ThLl.'l, in our \' Ie'W. S"c'ti,)f1 ') 1'),4 nl. l) h,' r " d~ \ln ;)[>I)' [ Un :; [)'u.:d In ;1 )l1;1111h'1' [hac 
h. l l'l lhl i'\ l7.l'S I[ wilh Sl'd ll~ll ') J 5. Spre'lriC;1 ll y. 1-\'(' rhlnk rh .1 r rhl' l1)(rnr or rhe Ll'gl~LJrurt' In 

"l1dn ini!, S<,,'(IL11l ) J) ,4 w;)~ not (I) m,'1kc [he unlrorm ~r'l n d"ld s I.k,(,cr ionary hut [0 "p,oviek 

,'u r dl': rull implrn1,'nt.Hi,)() or rht' Unifo rm Srandard$" b}' pl'oviJmg rhe :lUrhMir}, [0 ;ldop( 

r~' gll !;'\l iun s W h('!'l' [hI' L:g i.'i bturc bel reved tha t further !itatulory author ity w,)s needed. 
A" 'eirdll1gly, w~ rhi nk implemt'nt:ltioll hI' the various he,dltlg :\rcs bo~rd~ or (he uniform 

~[.tnd nl eb .ld~)p[(·e\ lInd!!r Sl'l'tion 315 IS m;mclarory.' 

.1 AI [h l,) u~h S~([iun 108 :wei Divl,ll\n 2 ((umm ':l1.:i ng with Section 500) nuthoriu rh~ 
hl' ;llln~ ,HrS hO:lreh to S~ ( ~r.~t\(brds :1I1d ;)(iopr re-gularion ., (see, for cxampk, SC(~. 1224, 1614. 

10 1 ~, 2S»).c):;. 26 15. ::n15. 2,~Sil, 29 30, 3025. 35 )0 . ~ nd 3546). Ir is .111 axiom of st<\[utory 

( Olhlrll(tIOn rh.ll :t p;lI' rj(u\.lI' or specific prQvi;ioll lAkl" prt:cf'dtnc~ over ;l conflic[lng gcn,~r;]l 

prew i;iun (S,'( , 1850. c. c:.P .: Agrt(U/WI'.ll Ld",,- itel,WOlli Hd v. S"'!,crlor CtJllrr ( 1976) 16 C.~L3d 392, 

.~~(), ,II-'P JI~I11. KII['" I'. A_~ rh' ~l f llr, i1l\ dlilil'lI~ Il,/. ( 1':!76) 42';) U,S. t\02 : ~e~ ;)b o S~(. :;514. Clv. C.) . 
·1·h llS . ill cHIi' \'I\'\\', rhl' Sfl<'lillL r ~ll l\)rt'n1t' nr un.-k r Scc r1L\n 31:; du[ [ he' u niform ,;t.'llld:H .:l ~ h,' 

.I,l\ljltl',l ~ \Ip \'r"'\k ~ .il IY i'-"lh'I ':t\ l \ r ('\vl~ I')I~ :H.l r h() r I Z ln ~ Ihe' ~l)"rJs to ~l'r HnndarJ, ~nd :l.:loP[ 

1l'~ld :-!lI') lh . 
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Thus. it I~ our upinion rh,l( . iI' (he' uniform ~ran d.Hd s ;He propt'rl)' acioprtd by rhe 
Sllb~unll' /\hLl~L' Cl)\)rdin.lfI,,11 Cl)nllTli r rc l'. [he hc;1iing arb h,) ards ;Jrc rt'quil'ed I Ll 

1111 p lL~ 11H'1H 111 <' 0'1 . 

Vny tfuly },uLJrs. 

Diane F. Boyu.vinc 

LegisLHil'c Counsel 

~~ 
Hy 
l.i~ a tvl. Plummu 

Dcpury \'\'3is!.tIIV\' Ct)umt'l 

LM P:syl 
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SlIbjecl 	 Un iform Standards Related to Substance-Abusin g Licensees (Bus. & Prof Code , 
§§3 15-3l5.4) 

Executive Summary 

Issues 

You asked us to rev iew Legislative Counsel's letter of October 27, 2011 , which rendered 
certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was 
created by Business and Professions Code section 315 to formulate uniform standards for use 
by the healin g arts boards to deal vv ith substance-abusing licensees. Legislati ve Counsel opined 
that: 

( I) SACC was req uirecl to formally promulgate the uniform standards as regulations pursuant to 
the Adnlinistrative Procedures Act (APA) , and 

(2) the healing arts boards are required to use such standards under Business and Professions 
Code secti ons 315, 

Summary of Responses 

With respect to question (J), we see thin gs diffe rentl y from Legislati ve Co unsel, in two 
respects . 

First, we believe th at SACC ' s adoption of uniform standards cloes not need to undergo the 
fo rmal rule-making process under the AP A. While otller laws could potentially require the 
acioption of regu lat ions vvhen the standards are implemented by th e boards (s uch as statutes 
governing particular boards or the APA ' s provisions app li cab le to disciplinary proceedings) , we 
disagree that section 315 itself triggers the need to issue the uni for m standarcis as regulation s. 

Second, even assuming the uniform sta ndards must be adopted as regulations , we disagree with 
Legis lative Co unsel' s apparent assumption that SACC would issue th e regulat ions under 
section 3 15. The legislati ve hi stories of the relev ant lavvs and statutory author iti es of the 
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indi vidua l boards indi cate that the boards would issue the regul ations to implement the uniform 
standards. 

As to question (2), \Ne agree with Legi slati ve Counsel that the healing aIts boards must use th e 
uniform standa rds under sections 3 15. A board cannot simpl y disregard a specific standard 
because it does not like the standard or because it believes that the standard is too cllmbersome. 
However, some specific un iform standards themsel ves reco gn ize a board's di screti on whether 
to order a panicular action in the i~rst place. Thus , boards sti ll retain author ity to determine if 
they will undertake certain types of actions if perm itted under a specific uniform standard. 

Statutory Background 

In 2008 , SACC was legislative ly estab li shed 'vvithin the DepartlTlent ofConslll1l er Affairs to 

create uniform standards to be lIsed by the healing arts boards when address ing li censees with 
substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a); Stats. 2008 , ch. 548 
(SB 1441 ). ) By January 1,20 I 0, SACC was requi red to "formulate uniform and specific 
standards" in 16 identified areas "that each healing arts board shall use in dealing with 
substance-abusing licensees, whether or not a board chooses to have a formal diversion 
program." (ld. at § 315, subd . (c).) These 16 standards include requirements for: clinical 
diagnostic evaluation of licensees; the temporary removal of the li censee from practice for 
clinical diagnostic evaluation and any treatment, and criteria before being permitted to return to 
practice on a full-time or part-time basis; aspects of drug testing; whether inpatient, outpatient, 
or other type of treatment is necessary; worksite monitoring requirem ents and standards; 
consequences for major and minor violations; and criteria for a li censee to return to practice and 
petition for reinstatement of a full and unrestri cted li cense. (lbid.) SACC meetings to create 
these standards are subject to Bagley-Keene Act open meetin g requirements. (ld. at subd. (b).) 

On March 3, 2009 , SACC conducted its first public hearing, which included a di scllssi on of an 
overview of the diversion programs, the importance of addressing substance abuse issues for 
hea lth care professionals, and the impact of all o\ving health care profess ionals who are impaired 
to continue to practice. (Sen. Com. on Business, Profess ions, and Econom ic Development, 
Analysis of SB 1172 (20 10-2011 Reg. Sess.) , as amended April 12, 2010.) During this 
meeting, SACC members agreed to draf1 unifol11l guidel ines for each of the standards, and 
during subsequent meetings, roundtabl e di scuss ions were held on the draft uniform standards , 
inc luding public comments. (Ibid.) In December 2009 , tIle Department of Consllmer Affairs 
adopted the uniform gu idelines fo r each of the standards required by SB l441. (Ibid.) These 
standards have subsequentl y been amended by SACC, and the current standards were issued in 
Ap ril of2011. 

According to the author of SB 1441 (Ridley-Thomas), th e intent of the legis lation was to 
protect the public by ensuring that, at a minimum, a set of best practices or standards were 
adopted by health-care-related boards to deal with practit ioners with alcohol or drug problems. 
(Assem. Com. on Business and Professions, Anal ysis of SB 1441 (2008-2009 Reg. Sess.) , as 
amended June 16, 2008.) The leg islation was also meant to ensure unifonnity among the 
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standards establ ished throughoul tlle healing arts li censing boards under th e Department of 
COnSLll1l er Affairs. (Ibid) Specificall y, th e auth or expl ains: 

SB 1441 is not attempting to di ctate to [the health-related boards] 
how to run their di vers ion programs , but instead sets parameters 
for these boards. The follo wing is true to all of these boards' 
di version programs: li censees suffer from alcohol or drug ab use 
problems , there is a potential threat to all owing li censees with 
substance ab use problems to continue to practice , actual harm is 
poss ibl e and, sadl y, has happened. The failures oftbe Medical 
Board of California 's (MBC) divers ion program prove that there 
must be consistency when dealing with drug or alcohol issues of 
licensees. 

(Assem. Com. on Business and Profess ions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as 

amended June 16, 2008.) 


In the vievv of its author, "[t]his bill allows the boards to continue a measure of self-governance ; 
the standards for dealing 'vvith substance-abusing licensees determined by the commission set a 
floor, and boards are permitted to establish regulations above these levels ." (Ibid) 

In 2010 , additional legislation was enacted to further implement section 315. Spec ifi ca ll y, it 
provided that the hea ling m1s boards, as described in section 315 and with the exception of the 
Board of Registered Nursing, "may adopt regulations authorizing the board to order a licensee 
on probation or in a di version program to cease practice fo r major violations and when the 
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and 
specific standards adopted and authorized under Section 315." (Bus. & Prof. Code, § 315.4, 
subd. (a); Stats . 2010 , ch. 517 (SB 1172).) An order to cease practice does not require a formal 
hearing and cloes not constitute a disciplinary action. (Id § 315.4 subcls. (b) , (c).) 

According to the author of SB 1172 (Negrete McLoud), thi s subsequent statute was necessary 
"because current law does not give boards the authority to order a cease practi ce." (Sen. Com. 
on Business , Profess ions, and Economic Development, Analysis of SB 11 72 (20 10-20 I I Reg. 
Sess.), as amended April 12,20 10. ) The author exp lains: 
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Altllough most of th e adopted gu idelines do not need addit ional 
statutes for imp leme ntati on, there are a few changes that must be 
statLltoril y adopted to full y impl ement these standards. [~J This 
bill seeks to prov ide the statutory authority to all ov\ boards to 
order a li censee to cease practice if the licensee tests positi ve fo r 
any substance that is prohibited under the terms of the li censee's 
probation or divers ion program, if a major violat ion is commi tted 
and whi le undergo ing clinica l di agnosti c evaluat ion. [' IJ The 
abi li ty of a board to order a li censee to cease practi ce uncler these 
circumstances provides a deli cate balance to the inherent 
confidenti ality of di version programs. The protecti on of the 
pub Iic remains the top priori ty of boards when deal ing with 
substance abusing li censees. 

(Senate Third Reading, Anal ys is ofSB 11 72 (20 10-2011 Reg. Sess.), as 
amended June 22 , 2010.) 

Legal Analysis 

la . 	 Section 315 should be construed as not requiring that the uniform standards 
be adopted as regulations. 

Legislative Counsel op ined that SACC must adopt the uniform standards as regulations under 
section 315 , because ( I) the standards meet the definiti on of regulations, (2) none of the express 
exemptions under Government Code section 11 340.9 remove th em from the APA rul e-making 
process, and (3) section 315 contains no express language precluding application of the 
rul emaking provisions of the APA. (October 27,20 II Letter, p. 5.) We have a di fferent view 
on the threshold issue of whether the standards qualify as a regulation under section 315 . 

Under the APA, a regul at ion is defined as "every rule, regulation, order, or standard of general 
ap pl ication or the amendment, suppl ement, or rev ision of any ru le, regulation, order, or 
standard adopted by any state agency to impl ement, interpret, or make specific the law enforced 
or adm ini stered by it , or to govern its procedure." (Gov. Code, § 11342.600 .) "N o stale agen cy 
shall issue, utilize , enforce, or atte lll])t to enforce allY guideline, criterion , bulletin , manual , 
instruction , oreler, standard of general applicati on, or other rul e, which is a regul ation as defined 
in Section 11342.600, unl ess [it has been adopted in compli ance 'vvith th e APA]." (Id 
§ 11340.5, subel . (a).) This req uirement cannot be superseded or modifi ed by subsequent 
legislation, unl ess tIle statute does so expressly. (Id. § 11 346, subd. (a).) 

An agency standard subj ect to the APA has two identi fy ing characteri st ics . First, the agency 
must in tend its rul e to appl y generally, rath er than in a specific case. Second, the rule must 
" impl ement, interpret, or make specific the law enforced or admin istered by [the agency) , or .. 
govelll [the agency'sJ procedure." (Morning Star Co. \'. Sta le Bd. ofEqualization (2006) 38 
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Ca lAth 324, 333 , quot ing TldewClter IvlClr ine Wes tern, inc. el of. v. BrCldshuw ( 1996) 14 Cal.4rh 
557 , 571. ) 

Whether a particular ·stanclarcl or rule is a regulation requiring APA compliance depends on the 
facts of each case, cons idering the rule in question , and th e applicable statutory scheme. 
Generall y speakin g, courts tend to readily find the need for such compliance. We understand 
that certain bealing elliS boards have alread y adopted regulations incorporating the unifo1ll1 
standards. (See, e.g. , Cal. Code Regs., tit. 16, § 4147 [Board of Occupational Therapy]. ) This 
approach is understandabl e in light of the usually broad requirement that agency rules be 
adopted as regulations and, as noted below, may be required by other la 'vvs when they are 
impleme nted by the boards. Here, however, the wording and intent of section 315 indicate the 
Legislature did not intend that the initial act of formulating and adopting the uniform standards 
is within the purview of the formal APA rule-making process. 

"The fundamental rule of statutory construction is that the court should ascertain the intent of 
the Legislature so as to effectuate the purpose of the la'vv." (Bodell Const. Co. v. Trustees of 
CalifamiCi State University (1998) 62 Cal.App.4th 1508, 1515.) In determining that intent, 
coulis "fIrst examine the words of the statute itself. Under the so-called ' plain meaning' rule, 
courts seek to give the words employed by the Legislature their usual and ordinary meaning. If 
the language of the statute is clear and unambiguous, there is no need for construction. 
However, the ' plain meaning' rule does not prohibit a court from determining whether the 
literal meaning ofa statute compol1s with its purpose. If the terms of the statute provide no 
definitive answer, then courts may resOli to extrinsic sources, including tbe ostensible objects to 
be achieved and the legislative history." (Ibid. [citations omitted].) Courts "must select the 
construction that comports most closely with the apparent intent of the Legislature, with a view 
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation 
that would lead to absurd consequences." (Ibid. [citation omitted].) "The legislative purpose 
will not be sacrificed to a literal construction of any part of the statute." (Ibid.) 

In Paleski v. StClte Department ofHeCl/th Services (2006) 144 Cal.App.4th 713, the Court of 
Appeal applied these rules of statutory construction and found that the challenged agency 
critel'ia were not required to be adopted as regulations under the APA. (Jd at pp. 728-729 .) In 
Pales/ci , plaintiff challenged an agency's criteria for the prescription of certain drLlgs because 
the department had not promulgated them in compliance with the APA. (Ibid.) The statute, 
however, expressly authorized the criteria to be effectuated by publishing them in a manual. 
(Ibid.) According to the court, the "necessary effect" of this language was that th e Legislature 
did not intend for the broader notice procedure ofthe APA to .apply when the agency issued the 
criteria. (Ibid) 

Similar reasoning should appl y here. Under th e plain meaning of section 315, SACC 'vvas 
legislativel y established to create uniform standards to be used by the healing arts boards when 
addressing licensees with substance abuse problems. (Bus. & Prof CocJe, § 315, subd. (3).) 
The intent of the legislation was to pl'otect the public and to ensure that minimum standards are 
met and to ensure uniformity among th e standards established throughout the healing arts 
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li cens ing boards under the Departm ent of Consumer affairs. (Assem. Com. on Business and 
Professions, Analys is ofSB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) in 
form ul at ing these uniform standards, SACC was subject to the Bagley-Keene Act, which 
requires noticed public meetings. Many rOLll1 dtable di scLlss ions \ove re held on the draft uniform 
standards, inclLlding publ ic vett ing and publi c comments. In that way, the affected community 
leal11ed about the standards and had the opportunity to comment. This is a pr ime requiremen t 
and purpose of the APA rul e-making process (see Go\'. Code, § 11 343 ef seq.) , bLlt it has 
already been fulfil led by the procecl ures set for th in section 315. To now requi re SACC to 
repeat that process by promulgating the stanclards as regul at ions would make litt le sense and be 
dupli cati ve. 

Nor does the process for the fo rm ulation of the standards set forth in section 315 comport with 

the other purposes and procedures of the AP A. During the AP A rule-making process , an 

agency must prov ide various reasons, justifi cat ions, analyses, and supporting ev id ence for the 

proposed regul ation. (Gov. Code, S11 346.2.) Those prov isions and other prov isions of the 

AP A are intended to address the proliferati on, content, and effect of regul ations proposed by 

adm inistrative agencies. (lei. §§ 11340, 11340. 1.) Here, the agency is not proposing to adopt 

the uniform standards. The Legislature has required that the standards adopted by SACC, be 


' uniform, and be used by the boards. Given this statutory mandate that they be implemented, 
subjecting the unifom1 standards to substantive rev iew under the APA again makes little sense. I 

lb. 	 The SACC would not be the rule-making entity , even if th e uniform standards 

would have to be adopted as regulations. 


Even ass um ing that AP A compliance was reg uirec1 under section 3 15, it is do ubtfu I that SA CC 
would carry t11 e respons ibili ty to adopt regulations. The second component of a regulati on 
req1.lires that the rule must "implement, interpret, or make specific the law enfo rced or 
administered by [the agency], or ... govem [the agency's] procedure." (Morning Star Co., 
suprct , 38 CalAth at p. 333.) Here, SACC was mandated to create the uniform standards to be 
Llsed by separate boards; the SACC's creati on of the uniform standards does not implement, 

I Even though the standards do not have to be promulgated as regu lati ons by SACC under 
secti on 315, this does not mean that certain regulat ions would not arguably be required on the 
part of some or all of the boards under otl1 er statutory schemes, such as the laws applicable to a 
particul ar board or the APA's prov isions on quas i-adjudicatory proceedings. This type of 
analys is would require a fact specific , case-by-case study of each board 's practices and its 
regulatory scheme and may inc lude consideration of: (1) whetber a board's statutory authority 
reqLlires the adoption of regul ations related to actions against substance-abusing li censees, (2) 
whether current regulations confl ict with the standards , and (3) whether in an adm inistrative 
adj udicative setting, the standards are considered "penalt ies" and thus must be adopted as 
regulations under section 11425 .50 , subdi vis ion (e) , of the Government Code. 

http:11425.50
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inLellJret, or make any lay\' more specific . (Bus. & Prof. Code, ~ 315, subds. (a), (c).) The only 
express statutory role of the SACC is Lo determine the uniform standards in the fi rst place. 2 

The boards are then requ ired to LtSe and apply the standards and ha ve much clearer authority to 
adopt regulations. "Each of tIle boards [with in the Department of Consumer Affairs] exists as a 
separate unit, and has the function of sett ing sLandards, holding meetings, and setting dates 
thereof, prepar in g and conducLi ng e:-;.aminat ions, passing upon appl icants , conducting 
investigations of v iolat ions of laws under its jurisdiction, issuing citati ons and hold hearings ['0 1: 

the revocation of li censes, and the impos ing of penalties fol lowi ng such hearings, in so far as 
these powers are given by statute to each respect ive board ." (Bus. &Prof. Code , § 108.) 

The legis lative hi story for section 315 also supports thi s conclusion. According to its author, 
section 315 was adopted to protect the public by ensuring that, at a minimum, a set of best 
practices or standards were odopted by heolth core reloted boards to deal with practitioners 
with alcohol or drug problems. (Assem. Com. on Business and Profess ions, Analysis of SB 
1441 (2008-2009 Reg. Sess .), as amended June 16, 2008 , emphasis added.)) Practicall y 
speaking, it wo uld be difficult for the SACC (or the Department of Cons llmer Affai rs) to draft 
regulations app li cab1e to all boards, given that they are unique and deal with ditTerent subject 
areas, unl ess such regulations were adopted wholesale, on a one-size-fits-all basis. As 
exp lained below, while the healing arts boards must use the standards , they only have to use the 
ones that apply to their procedures. 

Thus, whil e section 315 does not require regulations to initially adopt the standards, the boards 
(and not SACC) wou ld more reasonab ly be tasked with this responsibility. 

2. 	 The healing arts boards must use the uniform standards to the extent that they 

apply. 


The original language of section 3 J 5 is clear that the standards must be used. (B us. & Prof. 

Code, § 315, subd. (a) ["unifoIl11 standards that will be used by healing arts boards"], subd. (b) 

["uniform standards ... that each bealing arts board shall use in dealing with substance-abusing 

licenses"].) Legislative Counsel was asked to opine on whether subsequent legislation (Bus. & 

Prof. Code, § 315.4) somehow made these uniform standards discretionary. We agree with 


~ The SACC is a committee fo rm ed by various executive officers of healing arts boards and ' 

other publi c officia ls formed with in the DepartlTlent of Consumer Affai rs. (B us. & Prof Code, 

§ 315, subds. (a).) 

3 As di scussed shortly, the legislative history for follow-up legis lation similar ly explains that its 

purpose was to provide statutory authority for some healing at1S boards to issue regulations to 

imp1ement certain of t11e uniform standards. (Sen . Com. on Business , Professions, and 

Economic Development, Analysis ofSB 11 72 (2010-2011 Reg. Sess.) ~ as amended April 12, 

2010 .) 
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Legislati ve Co unse l's conclusion that secti on 315.4 did not make the un iform standards 
opt ional. (Oct 27, 2011 , Letter, p. 9.) 

Sect ion 315.4 was enacted two years after sect ion 3 15, and provides that that the healing aJ1s 
boards, as described in section 315 and with the exception oftbe Board of Registered Nursing, 
"may adopt regu lat ions authorizing the board to order a li censee on probation or in a diversion 
program to cease practice for major violations and \-vhen the board orders a li censee to undergo 
a clinical diagn osti c evaluation pursuant to the uniform and specific standards adopted and 
authori zed under Sect ion 315." (Bus. & Prof. Co de , § 315.4, subd. (a); Stats. 2010 , ch. 517, 
(SB 11 72) .) If a board adopts such regulati ons, there is nothing to indi cate that use of un iform 
standards created und er section 315 is optional. Such an interpretation would be contrary to th e 
legislative intent. Section 31 4.5 was enacted for the limited purpose to give boards the 
authority to order a licensee to cease practice, as this was not provided for in section 315. (Sen. 
Com. on Business, Professions, and Economic Development, Analysis of SB 11 72 (2010-2011 
Reg. Sess.) , as amended Apri I 12, 2010:) By no means was the intent to transform the 
mandatory uniform standards of section 315 into optional suggestions. As the aLlthor explains: 

Although most of the adopted guidelines do not need additional 
statutes for implementation , there are a few changes that must be 
statutorily adopted to fully implement these standards. [~] This 
bill seeks to prov ide the statutory authority to allow boards to 
order a licensee to cease practice if the li censee tests positive for 
any substance that is prohibited under the terms oftbe licensee's 
probation or diversion program, if a major violation is committed 
and whi le undergoing clinical diagnostic evaluation . 

(Senate Third Reading, Analys is of SB 11 72 (2010-2011 Reg. Sess.), as amended June 22, 

2010.) 


In addition, some specific uniform standards themselves recognize a board's discretion whether 
to order a particular action in the first place. (See e.g. Uniform Standard # 1 ["If a healing arts 
board orders a licensee ... to undergo a clinical diagnosis evaluation, the following app li es: ." 
"].) The standards must be appl ied, howev er, if a board undertakes a particular practice or 
orders an action covered by the standards. A determination regarding a board 's spec ific 
application (or not) of certain uniform standards would have to be based on a fac t specific, case
by-case review of each board and its regul atory scheme. However, once a board implements a 
procedure covered by the uniform standards, it cannot disregard tIle applicable uniform standard 
because it disagrees with the standard ' s substance. 

Co nclusion 

For tbe reasons stated above, in OLlr view, sect ion 315 can be read to preclude the necess ity to 
adopt regulations when the uniform standards are issued initiall y. And even if regulati ons \overe 
required under section 315 , SACC would not be tasked witb thi s responsibility. We also 
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believe that the heal in g ans boards must use the uniform standards where an agency underLakes 
an action covered by the standards. 

Please feel free to contact me if you ha ve any questions or wo uld like LO discLlss the above. 

:l(AL 

cc: Peler K. Southworth , Supervi sing Deputy Attorney General 
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, Opinion Regarding Uniform Standards for Substance-Abusing 
Licensees (S8 1441) 

This memo addresses a number of questions that have been raised concerning the 
discretion of healing arts boards , with respect to the Uniform Standards for Substance
Abusing Healing Arts Licensees ("Uniform Standards") that were formulated by the 
Substance Abuse Coordination Committee and mandated by Business and Professions 
Code section 315. Previously, there have been discussions and advice rendered , 
opining that the boards retain the discretion to modify the Uniform Standards , This 
opinion , largely influenced by the fact that the rulemaking process necessarily involves 
the exercise of a board 's discretion , has been followed by a number of boards as they 
completed the regulatory process. 

Two opinions , one issued by the Legislative Counsel Bureau ("Legislative Counsel ") 
dated October 27 , 2011 , and an informal legal opinion , rendered by the Government 
Law Section of the Office of the Attorney General ("Attorney General") , dated 
February 29 , 2012, have been issued and address the discretion of the boards , in 
adopting the Uniform Standards . This memo is to advise the healing arts boards of this 
office's opinion regarding the questions raised, after a review of these two opinions . A 
copy of each opinion is attached for your convenience . 
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Questions Presented 

1. 	 Do the healing arts boards retain the discretion to modify the content of the 
specific terms or conditions of probation that make up the Uniform 
Standards? 

Both Legislative Counsel and the Attorney General concluded that the healing 
arts boards do not have the discretion to modify the content of the specific terms 
or conditions of probation that make up the Uniform Standards. We concur with 
that conclusion. 

2. 	 Do the healing arts boards have the discretion to determine which of the 

Uniform Standards apply in a particular case? 


Legislative Counsel opined that, unless the Uniform Standards specifically so 
provide, all of the Uniform Standards must be applied to cases involving 
substance-abusing licensees, as it was their belief that the Legislative intent was 
to "provide for the full implementation of the Uniform Standards." The Attorney 
General agreed with Legislative Counsel. Following our review and analysis of 
Business and Professions Code Section 315, we concur with both the Office of 
the Attorney General and the Legislative Counsel. 

3. 	 Is the Substance Abuse Coordination Committee (SACC) the entity with 
rulemaking authority over the uniform standards to be used by the healing 
arts boards? 

The Legislative Counsel concluded that the SACC had the authority to 
promUlgate regulations mandating that the boards implement the Uniform 
Standards. However, the Office of the Attorney General disagreed and 
concluded that the SACC was not vested with the authority to adopt regulations 
implementing the uniform standards. We agree with the Office of the Attorney 
General. It is our opinion that the authority to promUlgate the regulations 
necessary to implement the Uniform Standards, lies with the individual boards 
that implement, interpret or make specific, the laws administered by those 
boards. As the SACC is limited to the creation or formulation of the uniform 
standards, but is not authorized to implement the laws of the healing arts boards, 
it does not have authority to adopt regulations to implement those standards. 
Consequently, we agree with the Attorney General's opinion that the SACC is not 
the rule-making entity with respect to the Uniform Standards, and therefore has 
no authority to adopt the Uniform Standards as regulations . 

It is our recommendation that healing arts boards move forward as soon as possible to 
implement the mandate of Business and Professions Code section 315 , as it relates to 
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the Uniform Standards. Some of the standards are appropriate for inclusion in an 
agency's disciplinary guidelines , which necessarily will involve the regulatory process. 
Others are administrative in nature and not appropriate for inclusion in the disciplinary 
guidelines . For example , Uniform Standard No . 16 which sets forth reporting 
requirements would not be appropriate for inclusion in disciplinary guidelines . 

Please work with your assigned legal counsel to determine how best to implement the 
Uniform Standards . This should include a discussion as to whether : (1) the Uniform 
Standards should be placed in a regulation separate from the disciplinary guidelines; (2) 
the implementing regulation should include a definition of (or criteria by which to 
determine) what constitutes a "substance-abusing licensee ." 

It is hopeful that the foregoing information addresses your concerns with respect to the 
implementation of the mandatory uniform standards. 

Attachments 

cc : Denise Brown, DCA Director 
. Awet Kidane, DCA Chief Deputy Director 
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